Term Limits in State Legislative Elections:
Less Value for More Money?'

STEVEN F. HUEFNER"

Our country’s contemporary experiment with state legislative term limits is now
sufficiently underway to begin meaningfully to assess the actual impact of these limits
in a variety of areas. This Article considers whether term limits are providing less of
their promised salutary effects on legislative composition while at the same time
contributing to rising campaign costs. In particular, the Article focuses on data
suggesting that term limits have done nothing to halt, and instead may be one factor in
the continuing rapid escalation in both campaign expenditures and contributions.
Indeed, the author’s pilot study of campaign financing in races for the Ohio legislature
found notable increases in several categories after the onset of term limits, and
provides greater detail than two previous studies about the nature of these changes in
particular types of legislative races. To the extent that these increases may be
associated with term limits, the Article argnes that adoption of term limit measures has
done little to reduce the influence on the political process of special interests and
sophisticated political contributors. The Article also explores some implications of
these findings on state campaign finance reform efforts, arguing that absent substantial
change in the system of funding elections, term limits are not likely to deliver on their
promised diversification and purification of state legislatures.
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INTRODUCTION

Responding to a national fervor, twenty-one states in the early 1990s adopted
statutory or constitutional provisions limiting the number of years that an individual
could serve in the state’s own legislature.' These measures attracted widespread
popular support® on the basis that they would oust entrenched representatives who had
lost touch with their constituents, free legislators from the control of special interests,
and restore law-making institutions to their proper composition by enabling a more
representative and diverse group of citizens to serve as lawmakers.” Opponents
predicted that term limits would not achieve these objectives, and instead would
deprive legislatures of their most experienced and capable members.* Nevertheless, the
rapid adoption of these measures in close to half of the United States over only a few
years was but one sign of the increasing dissatisfaction many citizens were feeling with
the performance of their core democratic institutions.

Typically unwilling to impose term limits retroactively on their then-sitting
legislators, however,” most states chose not to preclude incumbents from seeking

1. Specifically, the twenty-one states were: Arizona, Arkansas, California, Colorado,
Florida, Idaho, Louisiana, Maine, Massachusetts, Michigan, Missouri, Montana, Nebraska,
Nevada, Ohio, Oklahoma, Oregon, South Dakota, Utah, Washington, and Wyoming. See infra
notes 81-85 and accompanying text. Most of these states’ provisions also limited the number of
terms that a person could serve that state in the United States Congress. In addition, three other
states—Alaska, New Hampshire, and North Dakota—imposed only congressional term limits.
See infra note 63.

2. Indeed, all but two were adopted by popular initiative, typically by wide margins and
often in the face of legislative opposition. See infra notes 81-87 and accompanying text.

3. See infra notes 68-72 and accompanying text.

4. See infra notes 73-80 and accompanying text.

5. At the congressional level, states also were loath to “term out” their own delegation
unilaterally, and thereby leave to other states the powers and benefits of congressional seniority.
For a thorough discussion of this collective action problem, see Einer Elhauge, Are Term Limits
Undemocratic?, 64 U. CHL L. REv. 83, 85-86, 114-54 (1997).
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reelection until six to twelve years in the future.® In only two states did term limits
provisions begin to displace state legislators as early as 1996, when incumbents in the
Maine legislature and the California legislature were precluded from seeking
reelection. 1n 1998, incumbents in the Colorado legislature and the lower houses of the
Arkansas, Michigan, and Oregon legislatures first felt the preclusive effect of their
states’ term limits provisions. The election of 2000 then witnessed the largest single
impact of term limits,’ as incumbent legislators in both houses of the legislatures of
five more states—Arizona, Florida, Montana, Ohio, and South Dakota—as well as the
upper house of the Arkansas legislature, were prevented from remaining in office.®
The time thus is now ripe to begin to assess how legislative term limits may be
affecting, and may continue to affect, the operations of state legislatures around the
country. Over the past decade, several legal commentators have offered predictions
about the impact or desirability of legislative term limits, but their focus was primarily
on term limits in Congress, and their work was necessarily constrained by a lack of
empirical data concerning the impact of term limits on legislative life.® Although that
constraint no longer precludes analysis of the effects of term limits im well over half the
states with term-limit provisions, almost no legal scholarship has yet addressed the
actual impact of term limits on state legislative processes.'® The number of topics in

6. In 1995, before the effective date of these provisions had arrived, the United States
Supreine Court invalidated limits on congressional terms as violating the U.S. Constitution. See
U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995). Similarly, under provisions of their
state constitutions, state courts in Nebraska, Massachusetts, Washington, and Oregon struck
down their limits on state legislative terms in 1996, 1997, 1998, and 2002, respectively. See
infra notes 88-90. Nebraska then adopted another term limits provision in 2000. See infra note
89. In February 2002, the Idaho legislature voted to repeal ldaho’s statutory term limits
provision, and in March 2003 the Utah legislature similarly repealed Utah’s statutory term limit,
leaving sixteen states today with effective legislative term limits measures. See infra note 91.

7. The National Conference of State Legislatures reported that, as a result of term limits, 52
state legislators nationwide were termed out in 1996, 203 were termed out in 1998, 380 were
termed out in 2000, and 322 were termed out in 2002. See National Conference of State
Legislatures, Members Termed Out: 1996-2002 (on file with author).

8. In 2002, term limits took effect in Michigan’s upper house, as well as in both houses of
the Missouri legislature. Oregon’s upper house also would have felt the impact of term limits in
2002, had the Oregon Supreme Court not invalidated the state’s term limit provision early that
year. See infra note 90. Over the upcoming elections of 2004, 2006, 2007, 2008, and 2010, the
five remaining states with legislative term limits—Oklahoma, Wyoming, Louisiana, Nebraska,
and Nevada, respectively—will first experience the direct effect of term limits.

9. See, e.g., Elhauge, supra note 5; Elizabeth Garrett, Term Limitations and the Myth of the
Citizen-Legislator, 81 CORNELL L. REV. 623 (1996); Linda Cohen & Matthew Spitzer, Term
Limits, 80 Geo. L.J. 477 (1992); Erik H. Corwin, Recent Developments: Limits on Legislative
Terms: Legal and Policy Implications, 28 HARV. J. ON LEGIS. 569 (1991).

10. One state legislator has written a short recounting of some effects of term limits. See
Rhine L. McLin, The Hidden Effects of Term Limits: Losing the Voices of Experience and
Diversity, 32 U. Tot. L. REv. 539 (2001). Preliminary political science analyses suggest that
term limits are not fundamentally altering the characteristics of the legislators themselves, but
are altering the balance of power among various legislative actors, such as representatives,
lobbyists, party leaders, and legislative staff. See, e.g., THE TEST OF TIME: COPING WITH
LEGISLATIVE TERM LIMITS (Rick Farmer et al. eds., 2003); MARY HAWKESWORTH & KATHERINE
E. KLEEMAN, CENTER FOR AMERICAN WOMEN AND PoLITICS, TERM LIMITS AND THE
REPRESENTATION OF WOMEN (2001), at http://www.rci.rutgers.edu/~cawp/Research/Reports
[Term%20LimitsFullReport.pdf; JOHN M. CAREY ET AL., TERM LIMITS IN THE STATE
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need of continuing study in this area is large and likely to evolve as the impact of state
legislative term limits changes over time.

One topic deserving attention is the relationship between term limits and campaign
financing in legislative races. Individual states have long experimented with a variety
of measures to regulate the influence of money in politics.'' Indeed, many of the same
concerns that prompted states to adopt term limits—such as a drive to reduce the
influence of special interests and to encourage a greater and more “representative”
range of citizens to serve as lawmakers—also underlie efforts to control the financing
of political campaigns. Are these efforts synergistic? Are they merely duplicative? Or
might the interplay between term limits and some forms of campaign finance reform
perhaps be more complex, and even antagonistic?

This Article begins to explore these questions by considering the experiences to
date of California, Michigan, and Ohio, whose term limits provisions first applied to at
least one house of their state legislatures in 1996, 1998, and 2000, respectively. The
Article includes a preliminary study of Ohio’s recent state legislative elections that
shows, in greater depth than previous California and Michigan studies, sizable
increases in certain campaign costs after term limits, particularly at the primary
election stage. Although it is somewlhat early to determine just how much
responsibility term limits bear for increases in state campaign expenditures, these data
at least suggest that term limits have failed to reduce the influence of money in the
electoral process. The Article concludes that this failure provides another basis to
question the wisdom of not only term limits themselves, but also the larger campaign
finance landscape created by the Supreme Court’s 1976 decision in Buckley v. Valeo."
In addition, the continuing financial demands of competing for open seats even in
term-limited legislatures provide further reason to favor certain types of campaign
finance reform for state legislatures, namely public funding or partial removal of
contribution limits.

The Article proceeds in three parts. Part I provides an overview of the recent term-
limits and campaign finance reform movements. After reviewing the principal
justifications offered for each movement, this Part also summarizes key predictions
about the impact of term limits on the types of candidates seeking and winning
representative office, and on the influence of money in politics.

Part II then presents campaign data relevant to these predictions. This Part first
examines previous reports and studies that address the impact of term limits on the
election of state legislators. The bulk of this Part then presents a new and more detailed
pilot study of legislative elections in Ohio between 1996 and 2000, when Ohio’s term
limit provision first precluded state legislators from seeking reelection. Part II
concludes by summarizing several studies of the effect of term limits on the

LEGISLATURES (2000); see infra notes 193-212 and accompanying text.

11. See infra note 41. Over the past decade, the issue of campaign finance reform also has
taken on an increasingly high national profile, culminating in its prominent position in the 2000
presidential election and in the subsequent congressional agenda, ultimately leading to the
enactment in 2002 of the Bipartisan Campaign Finance Reform Act. Although the issue was
shelved temporarily after the events of September 11, 2001, the Enron debacle brought it back
to life. See N.Y. TIMES, Jan. 22, 2002, at Al; N.Y. TIMES, Jan. 25, 2002, at Al.

12. 424 U.S. 1 (1976); see infra text accompanying notes 48-50. The Supreme Court’s
recent decision in McConnell v. FEC, 124 S. Ct. 619 (2003), enhances the possibility that the
Court itself may be questioning the Buckley framework, although this framework continues to
dominate the campaign finance landscape.
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composition of state legislatures, finding that essentially the same type of candidates
continue to win election under term limits.

Part Il reflects on these empirical findings concerning the effects of term limits on
both campaign costs and the characteristics of legislative candidates. In addition to
identifying some questions in need of further study, this Part explores the implications
of the present findings on other aspects of the ongoing dialogue about both term limits
and campaign finance. This Part also discusses possible adjustments to the election
processes for state legislators. Absent some such adjustment, term limits will continue
to have an adverse effect on state legislatures, rather than helping to produce a more
diverse and publicly responsive group of legislators.

I. CYNICISM AND DISTRUST: COMMON ORIGINS OF TERM LIMITS AND CAMPAIGN
FINANCE REFORM

Although driven by different groups of core proponents, both the term limits
movement of the 1990s and the ongoing campaign finance reform movement have
drawn upon widespread popular discord about the unresponsiveness of government
institutions and the improper motives of elected officials. Because the battle that led
twenty-one states to adopt some form of term-limits measure for state legislators
between 1990 and 1995 occurred at a time when federal constitutional law seemed
inhospitable to many potential campaign finance reforms, term limits may have served
at least to some supporters as an alternative means of checking the influence of special
interests on the political process. Nevertheless, even states with term limits have
continued to pursue a variety of campaign finance reforms, and have generally done so
without regard to how term limits have altered the campaign landscape. Meanwhile,
several key justifications for legislative term limits also have involved severing or at
least weakening the link between special interests and elected officials.

A. Contemporary Frustration with Democratic Institutions

Fed largely by cynicism about the operation of the federal government (and
Congress in particular) during an era of divided party control, the term limits
movement m the early 1990s also took root in a more universal distrust of politicians
generally.! Supporters of term limits argued that in contemporary America, entrenched
legislators had lost touch with their constituents, become beholden to a narrow group
of special interests, and pursued careerism at the expense of the public good.'* These
perceived characteristics of a political system run by “career politicians” were not only
considered bad in themselves, but also were blamed as a significant factor in voter
apathy and in the high level of citizen disinterest in—and distrust of—politics
generally

The hostility towards career or “professional” politicians that fed the term limits
movement drew at least some of its strength from the idea of a “citizen legislator.” The
best-known historical example is that of the Fifth-Century B.C. Roman patriot Lucius

13. Cf Alan Rosenthal, The Effects of Term Limits on Legislatures: A Comment, in
LIMITING LEGISLATIVE TERMS 205 (Gerald Benjamin & Michael J. Malbin eds., 1992)
(describing anger at Congress as key cause of state term limits).

14. See Corwin, supra note 9, at 605; Elhauge, supra note 5, at 88 & n.10.

15. See Cohen & Spitzer, supra note 9, at 480.
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Quinctius Cincinnatus, renowned for twice abandoning his plow for transitory service
as the Roman dictator. Each time, the story is told, Cincinnatus served briefly, and only
as long as necessary to defend his city from hostile threats. At that point, he resigned
the dictatorship and returned to his farm.'®

George Washington’s revered example of voluntarily quitting the Presidency after
two terms, coupled with other stories of the ways in which many of the Framers served
as politicians for short but critical periods,'” have embedded the appeal of the legend
of Cincinnatus in American society.'® Some of the appeal of this legend inevitably lies
in the sense it conveys that citizens living “ordinary” lives can, through punctuated
efforts at service, make valuable political contributions to their community and society.
But certainly another aspect of the appeal is Cincinnatus’ apparent lack of ambition or
glory. Both aspects are related in the modern-day appeal of term limits: “Career”
politicians are distrusted because of the perception that they are highly ambitious and
self-serving.' In turn, their pursuit of this ambition is perceived as antithetical to the
public interest. This conflict arises because careerist ambition distorts politicians’
ability to represent “ordinary” citizens by driving them to curry favor with narrow
interest groups, and also because continuous “‘professionalized” pursuit of public office
displaces truly public-spirited individuals from serving for brief periods as elected
representatives of their communities.”

Accordingly, in the 1990s many citizens articulated frustration with career
politicians both in terms of the lack of representativeness of elected officials, and in
terms of the corrupting effect of money in politics. In many states, these two distinct
frustrations with career politicians were both shaped by the increasing
“professionalization” of legislative institutions, a development that occurred primarily
in the 1960s and 1970s.2! In some states, memories were still fresh of the days when
the state’s legislators, like Cincinnatus, had come in from the fields to handle the

16. See Richard H. Underwood, Perjury: An Anthology, 13 Ariz. ). INT’'L & Comp. L. 307,
308 (1996).

17. See GIDEON DORON & MICHAEL HARRIS, TERM LiMITS 7-10 (2001); John H. Fund,
Term Limitation: An Idea Whose Time Has Come, in LIMITING LEGISLATIVE TERMS 225, 226-27
(Gerald Benjamin & Michael J. Malbin eds., 1992); Mark P. Petracca, Rotation in Office: The
History of an Idea, in LIMITING LEGISLATIVE TERMS 19, 29-36 (Gerald Benjamin & Michael J.
Malbin eds., 1992).

18. Prominent examples of rotation in office exist beyond the founding era as well.
Abraham Lincoln, for instance, relinquished his congressional seat after a term to keep a
rotation agreement he had made with intra-party political rivals. See Charles R. Kesler, Bad
Housekeeping: The Case Against Congressional Term Limits, in LIMITING LEGISLATIVE TERMS
241, 244 (Gerald Benjamin & Michael J. Malbin eds., 1992).

19. Indeed, this ambition is the typical assumption in studies of political behavior. See,
e.g., CAREY ET AL., supra note 10, at 3; GARY F. MONCRIEF ET AL., WHO RUNS FOR THE
LEGISLATURE? 29-30 (2001).

20. Accordingly, some term limits supporters described their virtues in terms of removing
barriers to entry. See Einer Elhauge et al., How Term Limits Enhance the Expression of
Democratic Preferences, 5 Sup. CT. ECON. REV. 59, 68-69 (1997).

21. A wide variety exists in the level of professionalization of state legislatures around the
country. As the term is typically understood, a “professional” legislature is one that is in session
at most seasons of the year, pays legislators well, and employs a ineaningful complement of
staff. See Bruce E. Cain & Mark A. Levin, Term Limits, in ANNUAL REVIEW OF POLITICAL
SCIENCE, 1999, at 163, 173; CAREY ET AL., supra note 10, at 145-49; MONCRIEF ET AL., supra
note 19, at 21.
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necessary legislative business for a brief season of only a few weeks every other year,
received only a small stipend for their service, and then returned home to take up their
plows again.?? In contrast, the professionalization of state legislatures that occurred in
the latter twentieth century seemed to have encouraged a new type of careerism among
many states’ legislators.23 This professionalization contributed to dramatic increases in
campaign costs and gave interest groups a more powerful place at the policy-making
table.?* Professionalization also discouraged many types of citizens from serving as
elected officials, as legislatures became more labor-intensive and institutionalized.”

This is not to say that professionalism alone accounted for the cynicism and
hostility towards state legislatures, but rather that public perceptions of “career
politicians” seem to have contributed to widespread dissatisfaction with representative
democracy.”® 1t was therefore easy for mounting frustrations with Congress to spill
over against the increasingly professionalized state legislatures as well.” Atthe center

22. Cf William Pound, State Legislative Careers: Twenty-Five Years of Reform, in
CHANGING PATTERNS IN STATE LEGISLATIVE CAREERS 9-15 (Gary F. Moncrief & Joel A.
Thompson eds., 1992) (describing recent rapid changes in legislative salaries, staff levels, and
lengths of session).

23. For example, 43% (57 of the 132 members) of Ohio’s 124th General Assembly (2001-
02) self-identified their occupation solely as full-time legislator. See generally THE OHIO
SENATE, 124TH GENERAL ASSEMBLY (on file with author); THE OHIO HOUSE OF
REPRESENTATIVES, 124TH GENERAL ASSEMBLY (on file with author). This is in marked contrast
to Petracca’s data showing that with the advent of term limits in California (the state generally
regarded as having the most professional legislature), the percentage of California legislators
who call themselves full-time legislators had dropped from 36% in 1986 to 3.4% in 1995. See
MARK P. PETRACCA, A LEGISLATURE IN TRANSITION: THE CALIFORNIA EXPERIENCE WITH TERM
LiMrTs 19 (Institute of Governmental Studies, Working Paper No. 96-19, 1996), cited in Cain &
Levin, supra note 21, at 175. But see Richard A. Clucas, California: The New Amateur Politics,
in THE TEST OF TIME 17, 22-23 (Rick Farmer et al. eds., 2003) (finding 47% of California
Assembly and 37% of California Senate members—*record numbers”—listing legislative
service as their career in 1999).

24. See Gary F. Moncrief, Candidate Spending in State Legislative Races, in CAMPAIGN
FINANCE IN STATE LEGISLATIVE ELECTIONS 47 (Joel A. Thompson & Gary F. Moncrief eds.,
1998); William E. Cassie & Joel A. Thompson, Patterns of PAC Contributions to State
Legislative Candidates, in CAMPAIGN FINANCE IN STATE LEGISLATIVE ELECTIONS 166-67 (Joel A.
Thompson & Gary F. Moncrief eds., 1998).

25. See MONCRIEFET AL., supra note 19, at 23.

26. For instance, of four categories of term limits supporters articulated by Robert Kurfirst
(and employed by Cain & Levin), three are premised on different visions of the value of amateur
politics. See Cain & Levin, supra note 21, at 168-72. Furthermore, there appears to be some
correlation between the level of professionalization of a state’s legislature and the harshness of
its particular term limits measure, with more professionalized legislatures subject to shorter term
limits. See id. at 166-67, 173.

27. See, e.g., Sandy Theis, Ex-Opponent Backs Term Limits, DAYTON DAILY NEWS, Nov.
11, 1991, at A3 (reporting state legislator’s observation that “disgust with Congress” was
fueling interest in state term limits); Mark Petracca, Political Careerism Is the Bane of True
Democracy, N.Y. TIMES, Oct. 17, 1990, at A26 (“Professionalism and careerism in politics [are]
the bane of democratic governance.”); GERALD BENJAMIN & MICHAEL J. MALBIN, Preface, in
LIMITING LEGISLATIVE TERMS, at Xi (Gerald Benjamin & Michael J. Malbm eds., 1992) (blaming
rise of political careerism for public cynicism towards legislatures). Ironically, the late-twentieth
century professionalization of state legislatures in part responded to earlier concerns about
excessive legislative turnover. See David H. Everson, The Impact of Term Limitations on the
States: Cutting the Underbrush or Chopping Down the Tall Timber?, in LIMITING LEGISLATIVE
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of these frustrations was a sense that “special interests” had become unduly influential
in the legislative process, while ordinary constituents were increasingly marginalized.

At both the state and national level, the term limits movement thus responded to
growing public concern about influence peddling in politics. As Professors Daniel
Farber and Philip Frickey summarized it at the time, “[a] major argument in favor of
term limits is that campaign funding by interest groups tends to lock incumbents into
place, with the effect that legislators are less responsive to the public interest.”? Or, as
President George H.W. Bush more popularly explained in his 1991 State of the Union
Address, “[Ol]ne of the reasons . . . there is so much support across this country for
term limitations is that the American people are increasingly concerned about big-
money influence in politics.”” Many others were making similar arguments, including
the claim that term limits would produce “citizen legislators™ less corrupted by the
impact of money in politics, more representative of their constituents, and more
responsive to the concerns of ordinary voters.

Of course, similar concern about the influence of money in politics has been the
primary motivating force behind the modern campaign finance reform movement, a
movement that typically traces its contemporary roots to the Federal Election
Campaign Act of 1971 and its subsequent revision in light of the events of Watergate.’'
As in the term limits context, this concern also is often articulated im two different but
related ways, one that focuses on perceived corruption in the political process, and the
other that focuses on perceived inequalities in political participation and power.>
Indeed, the U.S. Supreme Court relied in part on this distinction in its landmark
Buckley v. Valeo™ decision invalidating portions of the Federal Election Campaign
Act. The Court viewed government efforts to preclude corruption or the appearance of
corruption as a legitimate basis for some restrictions on free speech rights, but saw
efforts to equalize citizens’ ability to contribute to political debate as “wholly foreign
to the First Amendment.”**

Thus, a generalized concern about the potential corrupting and distributional
effects of money in politics underlies both the modern campaign finance and term

TERMS 189, 191-94 (Gerald Benjamin & Michael J. Malbin eds., 1992).

28. Daniel A. Farber & Philip P. Frickey, Forward: Positive Political Theory in the
Nineties, 80 GEo. L.J. 457, 463-64 (1992).

29. President George H. W. Bush, State of the Union Address (1991), in PUBLIC PAPERS OF
THE PRESIDENT 77 (1991).

30. See, e.g., GEORGE F. WILL, RESTORATION 56-57 (1992); Richard Cohen, It’s Time to
Limit Terms, WASH. PosT, Dec. 7, 1990, at A23.

31. See FRANK J. SORAUF, INSIDE CAMPAIGN FINANCE 1-9 (1992).

32. See, e.g., David A. Strauss, Corruption, Equality, & Campaign Finance Reform, 94
CoLuM. L. REv. 1369, 1369 (1994). Alternative formulations of reasons to regulate canipaign
contributions and expenditures include: to insure competitiveness; to foster debate; to instill
public confidence; and to free candidates from excessive pressures to raise funds. See Jamin
Raskin & John Bonifaz, The Constitutional Imperative and Practical Superiority of
Democratically Financed Elections, 94 COLUM. L. REv. 1160 (1994); Vincent Blasi, Free
Speech and the Widening Gyre of Fund Raising: Why Campaign Spending Limits May Not
Violate the First Amendment After All, 94 CoLUM. L. REv. 1281 (1994).

33. 424 U.S. 1 (1976); see infra text accompanying notes 48-50.

34. Id. at 49. However, the distinction between these two types of distorting effects of
money in politics may not always be so easy to maintain. See, e.g., Strauss, supra note 32, at
1370 (arguing that concern about corruption in camipaigu finance in fact is a derivative concern
about inequality).
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limits movements.® It therefore is worth noting that, despite a common popular
perception that both the power and corruption of special interests have risen
substantially in recent decades,’® neither the term limits movement nor the campaign
finance reform movement is at all new to American politics. Rather, the campaign
finance reform movement traces its origins at least to the time of Lincoln,” and the
term limits issue has been present in some form in the United States from the time of
the founding, with precedents in antiquity.38 Nevertheless, as sketched briefly in the
following two sections, both issues independently garnered new-found popular support
in the waning years of the twentieth century.

B. The Campaign Finance Reform Movement

By the mid 1990s, a number of campaign finance reform efforts were underway at
the state level, even while national campaign finance reform efforts were essentially at
a standstill.® A fuller appreciation of the popular appeal of—and aspirations for—the
1990s term limits movement depends, in part, on an understanding of these various
recent campaign finance reform efforts, which were heavily influenced by the Supreme
Court’s 1976 decision in Buckley v. Valeo.*°

Comprehensive efforts to regulate campaigu spending only began to mature in the
1960s.*! These efforts were driven largely by the rapid escalation in candidates’ media

35. See, e.g., David S. Broder, Pox Populi: Why the New “Reform” Really Serves the
Elites, WasH. PosT, Apr. 25, 1993, at C1.

36. See ANTHONY GIERZYNSKI, MONEY RULES 2-6 (2000).

37. According to some accounts, in an 1864 letter, President Lincoln wrote of his fear that,
notwithstanding a successful conclusion of the Civil War, another crisis threatened the Republic
in the form of monied interests’ efforts to control government. The letter reportedly read that
“[a)s a result of the war, corporations have been enthroned and an era of corruption in high
places will follow.” See ARCHER H. SHAW, THE LINCOLN ENCYCLOPEDIA 40 (1950). The
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expenditures that accompanied the advent of televised campaign advertising, the
weakening of political party influence, and the arrival of the candidate-centered
campaigns that now dominate American politics.*” At the federal level, the result was
the heralded yet fairly weak Federal Election Campaign Act of 1971, which limited
certain expenditures and contributions, and called for limited financial disclosures
from candidates.”> Almost immediately thereafter, the Watergate crisis and its
accompanying campaign financing scandals™ led to a complete reworking of the 1971
statute, in the form of the 1974 amendments to the Federal Election Campaign Act.*

Also prompted by both Watergate and the rapidly rising costs of political
campaigns at the state and local levels, between 1972 and 1974 forty-nine states passed
some form of campaign finance measure, some with contribution and expenditure
limits, and many with meaningful disclosure requirements."6 The primary result of
these measures was not any significant alteration of state campaign practices, however,
but merely heightened public awareness of “the predominant role of lobbies and
special-interest groups in campaign funding, especially of legislative races.”*’

Then, in Buckley v. Valeo, the Supreme Court dramatically altered the campaign
finance landscape by striking down on First Amendment grounds the provisions in the
1974 federal election law that limited the amounts that candidates (or their supporters
independently) could spend on political campaigns, while upholding the federal law’s
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limits on the amounts that supporters could contribute to candidates.*® The resulting
regulatory framework, in which candidates seek to raise as much money as possible to
fund unlimited campaign spending, but must do so only with contributions limited in
amount, has frequently been described as bizarre, even perverse,” and has been
blamed for creating “pervasive dependence on special-interest contributions.”® In the
decades following Buckley, very little changed in the federal law regulating campaign
finance until enactment of the 2002 Bipartisan Campaign Finance Reform Act
(“BCRA").%!

A similar situation existed at the state level, given that the First Amendment
rationale underlying the Buckley decision was equally applicable to both federal and
state campaign finance laws. However, in Buckley’s shadow, a number of states in the
1980s and 1990s continued to explore a variety of alternative campaign finance
regulations, such as restricting fundraising activities during legislative sessions,
limiting the portion of contributions that a candidate could raise outside the candidate’s
electoral district, providing full public funding in some races, or tying the amount of
public funds given to one candidate to the amount of independent expenditures made
on behalf of the candidate’s opponent.® In addition, the numher of states with
contribution limits or disclosure requirements continued to grow. As of 1980, twenty-
two states had imposed a ceiling on the amount an individual could contribute to a
given candidate, and most states had adopted laws requinng candidates to file reports
disclosing all contributions over a specified minimum.*® By 1997, thirty-eight states
had imposed contribution ceilings,”* while many state campaign finance laws had
grown increasingly complex in an effort to respond to the expanding variety of
political committees, campaign activities, and independent expenditures now spreading
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system “only served to sanitize, rationalize, and legitimize the same old system of privately-
financed federal elections dominated by wealthy individuals and corporate contributors.”
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(2002). 1n part, the BCRA was an effort to respond to the fact that candidates, parties, and other
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to political campaigns at the state and local levels.>

Nevertheless, many observers, and the general public, remained quite discouraged
about campaign financing practices at the state level.”® Plaintiffs successfully
challenged a number of the more innovative state reforms in court as violating the
standards enunciated in Buckley,”’ and several subsequent U.S. Supreme Court
decisions through the mid-1990s also continued to frustrate reformers.” As a result, in
1995, the Center for Responsive Politics could describe the situation as “still far from
promising,”> despite what some experts described as the “greatest resurgence” in
efforts at state and local campaign finance reform since the Watergate era.*’ The term
limits movement arose in the midst of this environment.

C. The Advent of Legislative Term Limits

Although isolated movements to impose term limits had surfaced in a few states in
the 1980s,°' 1990 fairly marks the beginning of the contemporary term limits
movement. In that year, high-profile successes of ballot propositions in Oklahoma,
Califorma, and Colorado placed the idea of legislative term limits squarely on the
national agenda. By 1995, twenty-one other states had followed suit.%> These proposals
attracted widespread popular support in part because of the disappointing results of
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See Garrett, supra note 49, at 665. Garrett justifiably blames this failure in large part on the
reluctance of legislators to pass reforms that would threaten their incumbency. See id. at 665 &
n.2. Of course, one salutary effect of legislative term limits, where they exist, ought to be a
significant reduction of this barrier to mea