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Some Supreme Court cases amount, at their best, to missed opportunities. The
Supreme Court’s recent case Counterman v. Colorado® resolved, quite dubiously,
one particular issue of mens rea. In the course of doing so, however, the Court
ignored a variety of clearly presented issues of even greater significance.

The Counterman case involved a state court criminal conviction for issuing a true
threat of violence, or more simply, a true threat.? True threats, as defined and limited
by the Court, comprise a narrow, traditionally constitutionally unprotected category
of speech.® Nevertheless, the majority in Counterman unnecessarily and unadvisedly
extended a substantial measure of constitutional protection to issuing true threats.*
This result was obtained not through applying the overbreadth or vagueness
doctrines, or by working through the logic and purposes of free speech, but by
dubiously selecting and imposing a particular mens rea requirement in criminal true
threat cases.®

The constitutionally required mens rea was held, more specifically, to be that of
a subjective level wherein the defendant must consciously understand the statement’s
threatening nature and act with reckless disregard of the substantial risk of the speech
being construed as a violent threat.> More simply, the Court required what this
Articles refers to as a “conscious reckless disregard” mens rea standard.

The Counterman case involved what many would think of as social media
harassment, or cyber-stalking. Over a two-year period, the defendant, Counterman,
who had never met the target-recipient, sent hundreds of Facebook messages to that
target-recipient.” The target-recipient never responded to any of these messages, and
indeed repeatedly blocked the defendant, who responded by creating new Facebook
accounts and continuing to send unwanted messages to the target-recipient.®

The messages in question varied in their nature, tone, and content.® But there is
no indication in any of the Counterman Court’s opinions that they ever raised,
touched upon, or implicated any subject matter of any public interest or concern.
Some of the messages were inappropriate and disturbing, e.g., “Good morning
sweetheart . . . | am going to the store would you like anything?”'° Others implied
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personal on-site visual surveillance of the target-recipient.* A third category of
messages further raised the stakes dramatically. These included: “Staying in cyber
life is going to kill you;*? “Fuck off permanently;”*® and “You’re not being good
for human relations. Die.

Understandably, this continuing pattern of unsolicited messages from a complete
stranger, repeated blockings, repeated evasion of those blocks, and repeated
menacing communications had a number of dramatic and sustained effects on the
target-recipient’s life, work, finances, mental state, and lifestyle.*

The true threat cases have agreed a conviction requires at least that the defendant
have known and understood the relevant content of any messages in question.® In
the simplest case, a mere courier who otherwise innocently delivers a sealed true
threat from a sender to a recipient cannot be convicted on a true threat theory.'’ The
Counterman Court’s focus was instead on questions of the defendant’s state of mind
regarding the threatening quality of the messages in question.'®

The Court thus surveyed the traditional mens rea standards. In descending order
of rigor and culpability, the standards begin with purposefulness. The Court declared
that purposefulness exists when the defendant “‘consciously desires’ a result—so
here when he wants his words to be received as threats.”'® Actually, though,
judicially tying purpose, or specific intent, to a desire for a particular outcome is
questionable. A terrorist who plants a bomb on a plane may have sufficient legal
intent, or purpose, for a murder conviction of everyone on board. But he may actually
desire the death of only one specific passenger and would be pleased or indifferent
if everyone else on board somehow managed to survive. Strictly, it is also possible
that the terrorist does not even desire specifically the death of his target, as distinct
from somehow politically neutralizing the target. And in rather a different context,
Abraham intended the sacrificial death of his son Isaac, and acted with that purpose,
even though he did not desire the death of Isaac.?

Slightly less rigorous is a mens rea requirement of knowledge, in which a
defendant knows of some impending result of his conduct without necessarily also
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purposefully seeking, let alone desiring, that result.?! Knowledge here refers not to
any genuine inevitability of the result, but to something like the virtual, realistic, or
more or less practical certainty of the result.?? Thus one can have a mens rea of
knowledge, or of knowing, even though the “known” result does not actually occur.

Below knowledge in the means rea hierarchy is the state of mind of conscious
recklessness. Recklessness in this sense involves a conscious disregard of a
substantial and unjustified risk of some cognizable harm.?® Thus the defendant may
have acted recklessly even where the harm in question was neither desired nor known
to a practical certainty.?* Recklessness in this sense still requires a conscious
awareness, and a deliberate decision, to impose a substantial risk of unjustified
harm.?

Beneath the recklessness standard is the level of negligence. Negligence liability
attaches where the defendant was not consciously aware of imposing a risk, but
where the law determines that the defendant should, reasonably, have been aware of
that risk.2® Negligence liability in this sense is thought to appeal to what is objectively
reasonable under the circumstances.?” Negligence is thus characterized by the Court
as an objective standard,?® and in particular, as a reasonable person standard.?® The
more rigorous mens rea standards above, implying greater culpability, are, in
contrast, thought of instead as subjective mens rea standards.*

This widely accepted contrast between objective and subjective mens rea
standards is, in reality, incoherent and thus ultimately untenable.®* Fortunately, this
supposed contrast between objective and subjective standards is also unnecessary in
the mens rea context, and elsewhere in the law.3? A moment’s reflection reveals that
supposedly objective mens rea tests incorporate, for the sake of fairness and
sensitivity, presumably subjective elements. Not all competent, voluntarily acting
adults are relevantly alike. The reasonableness of a defendant’s actions typically
depends on apparent subjectivities and mental elements that vary by race, gender,
sexuality, age, physical capacity, and so on. Criminal and civil defendants and their
accusers or victims relevantly vary in their legally relevant circumstances, histories,
expectations, experiences, and backgrounds.

Supposedly objective tests thus inevitably rely on distinctively subjective
elements. Equally, though, the legal system cannot read minds. So purportedly
subjective tests inevitably rely crucially on objective considerations as proxies for
subjective considerations. Thus, the supposedly subjective actual malice standard in
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defamation cases must rely on the typical public meaning of words used by relevant
persons, the apparent availability of evidently reliable ways of checking false claims,
the apparent implausibility of the defendant’s claims, and whether there were evident
grounds to doubt a defamatory claim.%

The courts generally cannot, and fortunately need not, classify mens rea tests as
objective, subjective, or inextricably mixed. The point instead should be to adopt a
mens rea requirement that best promotes overall social and jurisprudential values
within the constraints of fairness to defendants. In this crucial respect, the
Counterman Court’s approach, and result, were ill-judged.

The Counterman majority surveyed the above possible mens rea requirements for
true threat cases in general and then selected the standard of recklessness.3* The
Court selected a presumably subjective, conscious disregard of the substantial risk
(if not practical certainty) that the language in question, in isolation or perhaps
cumulatively, would be reasonably viewed as threatening violence at some future
time.®

Counterman arrived at the recklessness standard through a more or less intuitive
process of weighing and balancing the conflicting, and indeed incommensurable,
interests. On one side of the metaphorical interest balance are the free speech
interests of the defendant and other actual and potential speakers. Among the latter
are issuers of true threats, as well as speakers who are merely concerned about being
improperly prosecuted, if not convicted, for speaking in ways that might be thought,
incorrectly, to amount to a true threat. And then there are the free speech interests of
actual and potential listeners to speech that might improperly be treated as a true
threat. Some speakers and listeners may thus suffer from a speech-intimidating,
repressive, chilling effect if the mens rea requirement for true threats is set too low.

The idea of avoiding an undue “chilling effect” on speech is familiar from the
contexts of the substantial overbreadth and the undue vagueness cases.®® The
Counterman case majority, however, focused on a potential chilling effect of an
unduly low mens rea requirement, rather than on, among other possibilities, an
unduly broad or excessively vague restriction on speech.

So we have free speech interests on one side of the balance. But there are also free
speech interests on the other side of the balance. Apparently, these latter speech
interests are more easily overlooked or discounted. One thus might well wonder why
the free speech interests of the targets of true threats are not generally taken into
account, precisely as countervailing free speech interests. After all, in some cases, as
in Counterman itself, the target of the alleged true threats wound up not exercising
her own cognizable free speech rights as fully as before.3 Speech suppression can
thus be among the legally condoned harms of harassment, stalking, or threats.
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Instead, the free speech interests of the targets of alleged true threats are
commonly assigned to the category of generalized police power harms to these
targets. In Counterman, the harms included a number of basic health, psychological,
work-performance, financial, and general lifestyle injuries and costs.® Typically, the
courts do not explicitly consider any speech-injuries that might be avoided, rather
than caused, by a “chilling effect” on threatening-adjacent speech. These speech
injuries would include those suffered by persons who change their own innocent
speech-behavior in light of a pattern of non-prosecution or reversals of true threat
convictions. Such persons might fear that their chances of being harassed or
threatened have increased as a result of the Counterman-imposed policies, leading
these persons to lower their own speech-profile.

In any event, it is thus also possible that a mens rea requirement could be set not
merely too low, but too high. The true threat mens rea would be set too high, given
the balancing of incommensurable interests, if any free speech benefits from setting
a high mens rea requirement are outweighed by, crucially, the cognizable harms to
the targets of true threats.

But one might then wonder how courts are supposed to weigh and balance these
conflicting, and indeed, incommensurable, interests. On one side, there are some
more or less speculative true threat-adjacent speech interests. On the other side, there
are some commonly unrecognized or minimized speech interests, along with the
obvious health, welfare, and safety gains that may accrue from a lesser true-threat
mens rea rather than some other, more rigorous, mens rea standard. These judgments
are inevitably free-speech redistributive. They are also inevitably redistributive in
other ways reflective of health, welfare, and safety interests.

Whether recognized or not, problems of incommensurability pervade the law. For
present purposes, we may think of incommensurability as a lack of any distinctively
reasonable comparability of conflicting values. Often, the relevant legal interests
cannot be jointly measured along any common yardstick. In some moods, the Court
tends to see such value tradeoffs as indeed incommensurable, thus requiring an
arbitrary decision where neither possible case outcome is rationally superior to the
other.®® Trying to place the speech and police power interests in true threat cases on
any sort of common measurement scale is, in such cases, deemed impossible, or at
least beyond judicial capacities.*® Classically, the view is that courts at the very least
have no business trying to determine whether a particular rock is as heavy as a
particular line is long.** Counterman says nothing about when incommensurability
disqualifies courts, and when it does not. Ultimately, most problems of
incommensurability in the law can indeed be managed. But courts should first
understand how, and then offer some public account of the processes by which
incommensurable value conflicts in the law can be reasonably managed.
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But in other cases, as in Counterman itself, the Court, with no explanation,
displays no such reservations about incommensurability. The Counterman majority
grants that “with any balance, something is lost on both sides: [t]he rule . . . is neither
the most speech-protective nor the most sensitive to the dangers of true threats.”*?
The idea is thus to optimally reduce any chilling effect on legitimate speech while
somehow not unduly downgrading the health, welfare, and safety interests at stake
in the choice among mens rea standards.

For the Court in Counterman, this balancing resulted, largely intuitively, in
adopting the “conscious reckless disregard” standard, as distinct from, say, requiring
either a specific purpose to threaten, or adopting a mere negligence mens rea standard
with regard to the threatening nature of one’s communications.*?

The Court seemed particularly concerned with the problems of chilling merely
true threat-adjacent speech, and of undue self-censorship by protection-worthy
speakers. Speakers might cautiously stay suboptimally far from any constitutionally
contestable messaging. Speakers might fear undue prosecutorial, or civil plaintiff,
overzealousness. Courts might tend to err on the side of the prosecution, or of a civil
plaintiff. Or speakers might simply fear a costly, distracting, stressful, and protracted
involvement in the criminal or civil judicial system, even if their legal claims are
ultimately vindicated.** Thus the Counterman Court chose the conscious
recklessness mens rea standard in attempting to balance the various interests at stake.

On the merits, though, this is at best a dubious result. Even in the increasingly
contested area of an actual malice requirement in civil defamation cases,*® a standard
of conscious reckless disregard of the falsity of the defendant’s claims is not
universally applauded.*®

The Court’s proper focus instead belonged elsewhere. While the courts have not
been entirely consistent on the matter,*” they have often rightly tended to extend, or
strengthen, free speech protection in some kinds of cases, and to rightly limit speech
protection in others. Specifically, free speech protection is extended most stringently
where the speaker seeks to address, however inarticulately, unpopularly, or
unpersuasively, some subject that can be considered a matter of public, rather than
merely personal or private, interest or concern.*® The distinction between matters of
public versus merely personal concern seeks to be about as ideologically neutral as
is feasible. The underlying aim, presumably, is to thereby track the consensually
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accepted fundamental reasons for constitutionally protecting speech at a distinctively
high level.

There are a variety of common understandings of why speech deserves special
constitutional solicitude. But there is something of a consensus that several
identifiable values are at stake. Thus, it is thought that free speech promotes the
search for meaningful truths.*® Additionally, or in the alternative, free speech is
essential to genuinely meaningful representative self-government.5° And free speech
is often thought to promote individual or collective autonomy, self-realization, or
genuine flourishing.%

This is not to imply that free speech cases should be decided by directly holding
up the case circumstances to the light of these basic reasons for protecting speech.
But logic itself requires some appropriate relation between free speech legal
doctrines and the ultimate reasons for protecting speech, often at substantial social
cost, in the first place.

Without committing ourselves to any controversial understanding of the reasons
for protecting speech in general, it is entirely appropriate to ask how any of those
basic reasons might be somehow implicated, directly or indirectly, to any meaningful
degree, in Counterman or in similar cases. Recall that Counterman’s repeatedly
blocked messages ranged from the oddly inappropriate; to implying visual
surveillance of the target-recipient; to the ominous, explicitly hostile, menacing, or
threatening.5?

However we reasonably understand the basic grounds for distinctively protecting
speech, those reasons are not at stake in anything like the Counterman circumstances,
except, ironically, on the side of the target recipient. The defendant Counterman was
not seeking humbly to join the ranks of Galileo, Newton, Pasteur, and Einstein in
somehow pursuing some dimension of the knowable or the true. Nor was he seeking
to somehow participate in any process of democratic self-government. Nor, in any
meaningful, non-trivial sense, was he therein engaged in any sort of Aristotelian or
Millan process of self-actualization, in which he sought to somehow transition from
an underdeveloped acorn-like status to a potential oak tree-like flourishing. Or if we
choose to credit him on the latter count, we must then ask whether his flourishing
outweighs the obvious substantial impairment, in basic respects, including in her own
ability to speak, of Counterman’s target-recipient.

More generally, most persons in the defendant’s general circumstances cannot
point to any meaningful connection, direct or indirect, between their speech and any
of the basic reasons for special constitutional protection of their own or any other
speech.

This is not a matter of somehow disagreeing with, or rejecting, any claims in the
defendant’s speech. Nor is it to deny that in some sense, continual messaging to the
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target recipient in Counterman was clearly important to the defendant. Judicial
agreement or disagreement with the content of the defendant’s message is irrelevant.
And the personal importance to the defendant of continually messaging the unwilling
target recipient is irrelevant, at best, to any plausible set of reasons for protecting
speech.® If any verbal act of self-assertion counts as self-realization, any harasser or
threatener's self-assertion then immediately clashes with, and undermines, the self-
realization of the target. This would at best tie the logic of free speech into a knot.

The closest that the Supreme Court has come to a useful general distinction in this
neighborhood is between speech that seeks to address some matter of public interest
or concern, and speech, however personally important, that addresses matters of
merely private, or personal, concern.>* This distinction between public and private
interest-related speech is applied in some cases involving disciplined speech by
government employees,® and in some defamation cases.®® The Court has
unfortunately been unclear as to precisely how much difference this distinction
makes. In some instances, the Court sensibly concludes that speech that attempts no
more than to address a matter of purely personal or private interest, as in Counterman,
should receive no distinctive constitutional free speech protection at all.5” But the
Court has, on occasion, also held that such speech should still retain some reduced,
or rarely available, distinctive free speech protection.®

The most important advantage of either of the latter approaches is that speakers
are thereby usefully incentivized to formulate their communications in less purely
personally focused terms and, without distorting their real thoughts and sentiments,
to thereby bring the underlying reasons for distinctively protecting speech into play.

In any event, the Counterman majority displayed no interest in any such
possibilities. Instead, the Counterman majority attempted to optimize the balance
between encouraging free speech and the otherwise appropriate level of mens rea.
How effective the Court’s choice to re-calibrate the mens rea requirement is likely to
be in this regard is at best unclear.

Potential speakers who fear prosecution for true threats, along with or perhaps
somehow distinct from cyberstalking or cyber-harassment, would in theory now seek
to more clearly display a mens rea of, frankly, cluelessness, or of mere negligence,
as distinct from conscious reckless disregard, or intent, with respect to the threats in
question. Presumably, the constitutional free speech disvalue of the speech remains
the same, post-Counterman. Adjusting the mens rea requirement upward in this
fashion in defamation cases, at least for public official and public figure libel
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plaintiffs, has been standard, if currently more controversial.>® Special constitutional
free speech solicitude for those who defame private figures, on matters of purely
personal or private interest, does not seem appropriate.

In contrast, the dissenting opinion authored by Justice Barrett helpfully focused
on constitutional-level benefits and corresponding costs, at a broad and relatively
uncontroversial political level.®® At least in cases of nonpolitical true threats, the
constitutional benefits of such speech, especially in light of their commonly severe
costs in terms of the target’s own free speech and other values, may be virtually nil.5!
Justice Barrett observed that most states have to this point not required a mens rea of
recklessness in true threat cases, without any flood of prosecutions for ultimately
protection-worthy speech.®? Justice Barrett helpfully concluded by distinguishing
between true threats that do, and that do not, address matters of public concern.® The
elevated mens rea requirement for cases of incitement to violate the law, and for
classic subversive advocacy, reflects the reality that such speech typically addresses
matters of broad public policy and other clearly political issues.®* Such cases
typically bear no constitutional resemblance to Counterman-like true threats, and to
the persistently epidemic stalking and harassment cases, many of which bear no
detectable political elements.

Of course, there can indeed be cases of politically infused true threats, stalking,
or harassment. True threats of assassination attempts against public officials would
typically fall into this category.5® How, then, should the law address the close cases
in this narrower political context? Tinkering with the required mens rea is one
possibility, but the defendant’s state of mind has little to do with any political or other
free speech value of the threatening political speech in question. On any sensible
balancing, reasonably protecting the targets of political true threats, along with
preventing collateral damage from any attempt to execute the threat, is the highest
priority.

In cases of political true threats, the law should instead strongly incentivize
formulating, or reformulating, one’s speech in such a way as to preserve, if not
upgrade, one’s political expressiveness and emotional intensity, while at the same
time radically diluting, or completely deleting, any more or less literal threatening
elements. Typically, it should be entirely possible to convey, however fervently and
articulately, one’s undistorted political message to any appropriate audience, but
without any literal or hyperbolic personalized threats.5®
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Overall, then, the focus of the Court in Counterman is misdirected, resulting in an
intuitive judicial balancing with likely negative net effects, a distraction from more
important considerations, and a missed opportunity to upgrade the relevant law.



