Feudal is Fine Because Property is Sovereignty: Rational
Basis Equal Protection and the New Noncitizen Land Laws

JiLL M. FRALEY"

States are enacting a new wave of land laws restricting noncitizens’ ownership of
real property, prompting immediate constitutional challenges grounded in equal
protection and federal preemption. Most commentators assume these laws are
unlikely to survive modern scrutiny. This Article argues that these land laws rest on
a constitutional logic that remains both doctrinally intact and normatively
compelling: the treatment of real property as an incident of state sovereignty rather
than an ordinary site of economic regulation.

Against prevailing accounts, this Article shows that the Court’s jurisprudence has
never subjected all citizenship-based classifications to heightened scrutiny. Instead,
the Court has consistently distinguished between regulations affecting ordinary
participation in civil society and those implicating core sovereign functions.
Through a close reading of Yick Wo, Graham, Mathews, and their progeny, this
Article disentangles equal protection from preemption and demonstrates that state
control over land has long occupied a constitutionally distinct position and one
closely tied to democratic accountability, territorial integrity, and national security.

By understanding noncitizen land laws as grounded in sovereignty rather than
animus, this Article explains why rational basis review properly governs
contemporary challenges and why courts are likely, and justified, to reaffirm
Terrace. More broadly, it restores property’s central role in constitutional structure
and democratic theory, challenging the assumption that equality norms alone
exhaust the Constitution’s treatment of the intersection of citizenship and land.
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INTRODUCTION

States are enacting a new wave of land laws: laws that prohibit ownership of land
by noncitizens.! Reacting to the combination of land ownership consolidation and
increases in land owned by foreign governments, as well as political events such as
the Chinese balloon, state lawmakers have rushed to reanimate an area of law
traditionally known as “alien land law,” which hasn’t been popular since before
World War II. Opponents, including the ACLU, have already filed equal protection
challenges, which many scholars view favorably.?

The governing precedent relies on federalism and specifically the allocation of
property law to the states to hold noncitizen land laws constitutional. However, the
Supreme Court hasn’t addressed these land laws directly since the Terrace cases in
the 1920s, before both Korematsu and Hirabayashi?> The Terrace cases have been
somewhat unpopular—there was even a symposium on 7errace titled “the worst
Supreme Court case ever.”* Now, particularly with a Court downplaying stare
decisis, some commentators expect a new ruling and a vindication of equal protection
over property concepts casually dismissed in modern commentary as feudal.’

This Article argues that the Terrace cases will be and should be upheld by the
Court. My argument is that while the Supreme Court has somewhat expanded equal
protection, the limits of that expansion, as well as the Court’s continued recognition
of the relationship between property and sovereignty, suggest that most, if not all,
noncitizen land laws are constitutional. The Court will affirm prior decisions
recognizing that citizenship does not necessarily align with race, but it does
necessarily align with sovereignty.

In Part I, I examine the new noncitizen land laws and their origins. I discuss the
1923 Terrace cases® and show that the Court thoughtfully considered the risks of
discrimination but championed those concerns only for citizens because the Court
recognized the interlocking of property, citizenship, and the Constitution. I analyze
noncitizen equal protection cases, including ones where the Court refused to
reexamine the Terrace cases, and argue that since the 1990s the Court’s
jurisprudence suggests a likelihood of adhering to the Terrace line.” In Part II, 1

1. See infra Part 1.A. Legislatures and courts have long used the term “alien” in land
laws and related issues when referring to foreigners. This article alternates between “alien”
and “noncitizen,” maintaining the terminology of original sources where relevant but using
the term noncitizen otherwise.

2. Seeinfra Part ILA.

3. See infra Part 1.B.

4. See Jean Stefancic, Terrace v. Thompson and the Legacy of Manifest Destiny, 12
NEev.L.J. 532, 532 (2012).

5. See infra Part ILA.

6. Terrace v. Thompson, 263 U.S. 197, 216-22 (1923); Porterfield v. Webb, 263 U.S.
225,232-33 (1923); Webb v. O’Brien, 263 U.S. 313, 324-26 (1923); Frick v. Webb, 263 U.S.
326, 332-34 (1923) (collectively, the Terrace Cases).

7. The Court has repeatedly avoided reexamining the question raised by the Terrace
Cases. In Oyama v. California, the Court “deem[ed] it unnecessary, and therefore
inappropriate, to reexamine” the Terrace Cases. 332 U.S. 633, 64647 (1948); see
also Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 422 (1948) (“[a]ssuming the
continued validity of” the Terrace Cases); Graham v. Richardson, 403 U.S. 365, 374 (1971)
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engage the criticisms of the Terrace line. I show that critics rely on simple dismissals
of the Court’s property logic as feudal, assume (without evidence) that noncitizen
land laws are inherently racist, and blur the legal distinction between citizens and
noncitizens. Ultimately, I show that the Supreme Court has regularly ruled on
adjacent issues that speak to federalism and state control of property consistently
with Terrace. We must expect a similar holding on pending challenges to noncitizen
land laws, and such a holding would be imperative for both democratic stability and
national security, particularly in the context of land consolidation by foreign
governments and corporations. The tight connections between property control,
sovereignty, and democracy demand that our attention to security prevail over rights
within the context of foreign consolidation of land ownership.

I. PROPERTY, EQUAL PROTECTION, AND THE NONCITIZEN LAND LAWS

This Part sets forth the jurisprudential history of noncitizen land laws. Section A
details the recent rise of both federal and state interventions to prevent and monitor
foreign land ownership, as well as the motivations behind those measures. Section B
turns to the question of how such land ownership restrictions have been evaluated
historically when challenged on equal protection grounds. Section C examines how
courts have evaluated the constitutional rights of noncitizens outside the contexts of
criminal law and immigration. This baseline understanding of the legal history of
foreign ownership restrictions will inform this Article’s defense of the Terrace line
of cases.

A. The New Noncitizen Land Laws

Florida’s new noncitizen land law prohibits the purchase of agricultural lands by
foreign principals.® The statute defines a foreign principal to include anyone “who is
domiciled in a foreign country of concern and is not a citizen or lawful permanent
resident of the United States.” The statute specifies the countries “of concern” are
China, Russia, Iran, North Korea, and others.!® Section 692.203 prohibits the
purchase of real property on or around military installations or critical infrastructure
by foreign principals.!! Subsection 204 specifically bans purchases by the
government of China, the Chinese Communist Party, or any official or member of
either.!? The Florida law continues in force after a challenge reached the Eleventh
Circuit at the end of 2025 and the Court of Appeals disposed of the case on standing
grounds rather than reaching the merits.!?

Florida’s law is typical of a much larger trend: Over one-third of U.S. states
considered legislation banning Chinese land ownership to some degree around the

(refusing to question “the contemporary vitality” of the Terrace Cases).

8. FLA. STAT. § 692.202 (2026).

9. Id. § 692.201(4)(d).

10. Id. § 692.201(3).

11. Id. § 692.203.

12. Id. § 692.204.

13. Shen v. Comm’r, Fla. Dep’t of Agric., 158 F.4th 1227, 1238-41, 1266 (11th Cir.
2025).
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time of the passage of Florida’s law.'# During 2024, seven states adopted some form
of limitation on foreign land ownership.!> The trend has continued through March
2026, with eighty-two bills in twenty-seven states introduced on foreign land
ownership, seventeen having passed into law in 2024 and twelve in 2025.!'¢ For
example, as of October 2025, more than thirty states have some prohibition on
foreign ownership of agricultural land.!” States with prohibitions on foreign land
ownership include Alabama,'® Arkansas,'” Florida,?® Idaho,?! Iowa,”? Kansas,?
Kentucky,?* Louisiana,”> Minnesota,?® Mississippi,”’” Montana,’® Nebraska,?® North

14. Kimberly Kindy, State Lawmakers Move to Ban Chinese Land Ownership, WASH.
PosT (Aug. 21, 2023), https://www.washingtonpost.com/politics/2023/08/21/state-laws-
chinese-land-ownership-military-bases/ [https://perma.cc/L29S-ZEWZ].

15. States changing their laws on foreign land ownership during 2024 included: Idaho
(HB 496), Indiana (HB 1183), South Dakota (HB 1231), Utah (HB 516), Georgia (SB 420),
Kentucky (HB 315), and Missouri (Executive Order 24-01).

16. See Federal and State Bills Prohibiting Property Ownership by Foreign Individuals
and Entities, COMM. OF 100 (Mar. 26, 2026), https://www.committeel00.org/our-
work/federal-and-state-bills-prohibiting-property-ownership-by-foreign-individuals-and-
entities [https://perma.cc/E96E-YLAB].

17. See Micah Brown & Nick Spellman, Statutes Regulating Ownership of Agricultural
Land, THE NAT'L AGRIC. L. Crtr., https:/nationalaglawcenter.org/state-
compilations/aglandownership/ [https://perma.cc/F4PK-8A8Q)].

18. ALA. CODE § 35-1-1 (2026).

19. ARK. CODE ANN. § 18-11-101 (2025).

20. FLA. STAT. §§ 692.201-.205 (2026).

21. IpaHO CODE § 55-103 (2026). “Notwithstanding any provision of law to the contrary,
on and after this effective date of this subsection, a foreign government or a foreign state-
controlled enterprise shall not purchase, acquire, or hold any controlling interest in agricultural
land, water rights, mining claims, or mineral rights in the state of Idaho.” Id. § 55-103(2).

22. Towa CoDE § 91.2 (2026).

23. The Kansas Constitution specifically states that the rights of aliens to hold land may
be regulated by law. KAN. CONST. BILL OF RTS. § 17.

24. Kentucky’s law allows foreign ownership but provides that the land will escheat if
the foreigner does not become a citizen within eight years: “Except as otherwise provided in
this chapter, the real estate of a nonresident alien may be escheated to the state at any time
after the expiration of eight (8) years after the time he acquires title thereto.” Ky. REV. STAT.
ANN. § 381.300 (2025).

25. “No foreign adversary or person connected with a foreign adversary may purchase,
lease, or otherwise acquire immovable property in this state.” LA. STAT. ANN. § 9:2717.1
(2025).

26. “Except as hereinafter provided, no natural person shall acquire directly or indirectly
any interest in agricultural land unless the person is a citizen of the United States or a
permanent resident alien of the United States.” MINN. STAT. § 500.221 (2026).

27. Miss. CODE ANN. § 89-1-23 (2026) (prohibiting holding of land by resident aliens
with limited exceptions).

28. Montana to Ban Foreign Adversaries from Buying Property, AP (May 5, 2023, at
14:10 ET), https://apnews.com/article/montana-foreign-adversaries-china-land-purchases-
01c0164d0ce27cdct5a87ccal0bfc505 [https://perma.cc/CMV4-BZFM].

29.
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Dakota,*® Ohio,*! Oklahoma,*? Pennsylvania,** Tennessee,** Utah,** and Virginia.>
Recent restrictions have also expanded in terms of the covered property rights,
adding, for example, mineral rights and water rights.*’

Some states have limits based on the scale of the purchases. Arizona implicitly
forbids foreign government or corporate ownership by limiting purchases to 160
acres of agricultural land.>® While Pennsylvania has a general prohibition for citizens
of countries at war with the United States, it has a general noncitizen ownership
prohibition that is based on scale: nothing more than 100 acres.* South Dakota bans

Aliens and corporations not incorporated under the laws of the State of Nebraska
are prohibited from acquiring title to or taking or holding any land, or real estate,
or any leasehold interest extending for a period for more than five years or any
other greater interest less than fee in any land, or real estate in this state by
descent, devise, purchase or otherwise, except as provided in sections 76-403 to
76-405.

NEB. REV. STAT. § 76-3703 (2026).

30. S.B. 2371, 68th Leg. Assemby (N.D. 2023) (prohibiting ownership by foreign
adversaries or business with their principal office located within a foreign adversary’s
territory); N.D. CENT. CODE § 47-10.1-01 to -02, -04 to -06 (2026).

31. Ohio’s rule applies to those placed on a designated list of foreign adversaries. See
OHIO REV. CODE ANN. § 5301.256 (2025).

32.

No alien or any person who is not a citizen of the United States shall acquire title
to or own land in the State of Oklahoma, except as hereinafter provided, but he
shall have and enjoy in the State of Oklahoma such rights as to personal property
as are, or shall be accorded a citizen of the United States under the laws of the
nation to which such alien belongs, or by the treaties of such nation with the
United States, except as the same may be affected by the provisions of this act
or the Constitution of this state.

OKLA. STAT. tit. 60, § 121 (2026).

33. Pennsylvania applies rules to citizens of those countries “at war with the United
States,” but provides exemptions for small scale purchases if the owner files his intention to
become a citizen. 68 PA. CONS. STAT. § 27 (2026).

34, SB 0122 amended TENN. CODE ANN. § 66-2-101 (2026), to prohibit purchases by
foreign entities and their agents who have been sanctioned by the U.S. government.

35. H.B. 186, 2023 Gen. Sess. (UTAH 2023).

36. Virginia passed SB 1438 in 2023. 2023 Session, VA’S LEGIS. INFO. Sys.,
https://lis.virginia.gov/cgi-bin/legp604.exe?23 1+sum+SB1438 [https://perma.cc/JYN6-
86AS].

37. For a summary of how legislative expansions have evolved in recent years, see 2025
Legislative Recap: Expansion of State-Level Foreign Ownership Restrictions, THE NAT’L
AGriC. L. CtR. (Oct. 7, 2025), https://nationalaglawcenter.org/2025-legislative-recap-
continued-expansion-of-state-level-foreign-ownership-restrictions/ [https://perma.cc/6G8B-
2N5T].

38. ARIZ. REV. STAT. § 37-240 (2026).

39.
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purchases of agricultural lands by noncitizen nonresidents that are greater than 160
acres.** Wisconsin forbids ownership by noncitizen nonresidents of more than 640
acres.*! South Carolina only prohibits owning more than 500,000 acres
(approximately 2.5% of the state’s area), making it one of the least restrictive in
scale.*? South Carolina seemed well on its way to passing much harsher restrictions

An alien, who is not a resident of a state or territory of the United States or of the
District of Columbia, and a foreign government shall not acquire an interest in
agricultural land, exceeding 100 acres, except such as may be acquired by devise
or inheritance, and such as may be held as security for indebtedness. The
provisions of this section shall not apply to citizens, foreign governments or
subjects of a foreign country whose rights to hold land are secured by treaty.

68 PA. CONS. STAT. § 41 (2026).

40. S.D. CopIFIED LAWS § 43-2A-2 (2026).

41. Wis. STAT. § 710.02 (2025).

42. South Carolina law specifically allows purchases by foreigners of all nations. The
basic provision reads:

Real and personal property of every description may be taken, acquired, held and
disposed of by an alien, subject to the provisions of Sections 27-13-30 and 27-
13-40, in the same manner in all respects as by a natural-born citizen. And a title
to real or personal property or every description may be derived through, from
or in succession to an alien, in the same manner in all respects as through, from
or in succession to a natural born citizen. Foreign corporations shall have and
exercise all rights granted to aliens in this section.

S.C. CODE ANN. § 27-13-10 (2026). South Carolina does limit the amount of foreign land
ownership, although only to a tiny degree:

No alien or corporation controlled by aliens, either in his or its own right or as
trustee, cestui que trust or agent, shall own or control within the limits of this
State more than five hundred thousand acres of land. Nothing in this section shall
apply to lands owned or controlled by any such person or corporation nor to lands
mortgaged to such a person or corporation on March 9, 1896, nor shall this
section apply to lands conveyed by an alien to a corporation controlled by such
alien.

Id. § 27-13-30.
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in 2023 after its Senate passed a land ownership bill* before the bill stalled in
committee in its House.**

Some state prohibitions extend to multi-year leases,* and some jurisdictions also
have county or municipal ordinances that govern leases of residential property.*®
Some laws extend to foreign corporations as well as governments and individuals.*’
Indiana has explicitly forbidden foreign purchases by businesses, but then created an
exemption for farms of not more than 320 acres, as well as seed development and
research land.*® Missouri bans ownership by foreigners or foreign businesses if the
acreage “exceeds one percent of the total aggregate agricultural acreage in this
state.”® Kansas has similarly prohibited ownership of agricultural lands by
corporations except family farm corporations, thus effectively preventing foreign
ownership.>® Minnesota also prohibits corporate farm holdings.’!

No one expects the trend to end anytime soon. By some estimates, at the height
of the wave of land ownership bills with over one-third of states introducing bills,
“nearly half of states [were] on track to have a foreign land ownership restriction on
the books by the end of 2023.”2

43. Iris Jung, South Carolina Passes Bill Banning Chinese Citizens from Buying Land,
YaHOO! NEWS (Mar. 27, 2023, at 18:25 ET), https://news.yahoo.com/south-carolina-passes-
bill-banning-222554293 html [https://perma.cc/E7TCM-MCTD]. The South Carolina bill was
hardly controversial in the senate with a vote of 31-5. See Seanna Adcox, SC Senate Passes
Bill Banning Chinese Land Deals After Allowing Companies Here to Expand, PALMETTO
PoLiTics (Mar. 23, 2023), https://www.postandcourier.com/politics/sc-senate-passes-bill-
banning-chinese-land-deals-after-allowing-companies-here-to-expand/article d3287e12-
c9b0-11ed-840c-039504d73167.html [https://perma.cc/96GT-RT7T].

44. S.C. LEGISLATURE, https://www.scstatehouse.gov/billsearch.php
[https://perma.cc/EA6V-DUKI].

45. Nebraska law holds that a “nonresident alien, foreign corporation, or foreign
government, or an agent, trustee, or fiduciary thereof” cannot "purchase, acquire title to, or
take any real estate or any leasehold interest extending for a period for more than five years
or any other greater interest less than fee in any real estate in this state by descent, devise,
purchase or otherwise on or after January 1, 2025,” with limited exception. NEB. REV. STAT.
§ 76-402 (2025).

46. See generally Rose Cuison Villazor, Rediscovering Oyama v. California: At the
Intersection of Property, Race, and Citizenship, 87 WASH. U. L. REv. 979 (2010) (discussing
the rise of local ordinances that prohibit leases to undocumented immigrants).

47. James C. McLoughlin, Annotation, State Regulation of Land Ownership by Alien
Corporation, 21 A.L.R.4th 1329, § 1 (1982). Montana has SB 0203, signed May 5, 2023,
which defines foreign adversary to include a “foreign nongovernment person determined by
the secretary of commerce to have engaged in a long-term pattern or serious instances of
conduct significantly adverse to the national security of the United States,” and this includes
“a corporation over which a foreign adversary has a controlling interest.” MONT. CODE ANN.
§ 35-30-103 (2026).

48. IND. CODE § 32-22-3-0.5 (2026).

49. Mo. REV. STAT. § 442.571 (2025). Notably, Missouri defines leases to be ownership
within this rule if the lease is for a term of ten years or more. /d. § 442.581.

50. KAN. STAT. ANN. § 17-5904 (2025).

51. MINN. STAT. § 500.24(3) (2026).

52. Austin Jenkins, Restrictions on Foreign Ownership of Land Prompt Pushback,
Litigation, PLURIBUS NEWS (June 19, 2023, at 7:00 EST), https://pluribusnews.com/news-and-
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1. Purposes

Historically, such restrictions on foreign purchases of land increase in both
frequency and strictness when there is an increase in foreign direct investment.3
Upwards of thirty states had laws containing some restriction on foreign land
ownership in 1983.5* As of 2023, that number has remained at around two dozen
states.>

The historical and contemporary trends of new noncitizen land laws reflect public
concern about national security and particularly the threat of China. Commenting on
Florida’s new noncitizen land law, Governor DeSantis argued, “To protect our
country we need to enact aggressive new restrictions on Chinese ownership of any
vital infrastructure in the United States, including energy, technology,
telecommunications, farmland, natural resources, medical supplies and other
strategic national assets.”>® The Chinese balloon incident specifically motivated
some noncitizen land laws.’” Reactions to the balloon incident were perhaps
amplified by increased public awareness of the connection between foreign land
ownership and national security after 2021, when a Chinese company bought land
near an air force base in North Dakota, drawing national attention and a federal
reaction.™®

The new land laws also reflect concern about the drastic rise of real estate prices
in the last few years. The 2021 annual United States Department of Agriculture
(USDA) report on foreign land ownership specifically questioned whether foreign
purchases impacted land prices: The USDA concluded that there “is no significant
relationship between changes in foreign ownership and changes in land values,”

events/restrictions-on-foreign-ownership-of-land-prompt-pushback-litigation/
[https://perma.cc/88MA-FFXP].

53. See Ronald L. Bell & Jonathan D. Savage, Comment, Our Land is Your Land:
Ineffective State Restriction of Alien Land Ownership and the Need for Federal Legislation,
13 J. MARSHALL L. REV. 679, 679 (1980) (calling for more consistent and effective regulation
of foreign investments due to then “recent unprecedented flow of foreign investment”);
Andrew W. Wilson, Note, State Laws Restricting Land Purchases by Aliens: Some
Constitutional and Policy Considerations, 7 IMMIGR. & NAT’Y L. REvV. 433, 433-37 (1983-
1984).

54. J.PETER DEBRAAL & T. ALEXANDER MAJCHROWICZ, ECON. RSCH. SERV., U.S. DEP’T.
OF AGRIC., FOREIGN OWNERSHIP OF U.S. AGRICULTURAL LAND THROUGH DECEMBER 31, 1983
(1984) (“As of December 31, 1983, 30 States had some type of law restricting alien ownership
of land.”).

55. See Montana to Ban Foreign Adversaries from Buying Property, supra note 28.

56. Fred Jacobs, America’s Farmland Is a Legacy, THE HASTINGS BANNER, Aug. 10,
2023, at 4, https://www.yumpu.com/en/document/read/68390031/banner-8-10-2023/5
[https://perma.cc/GADS-DT57].

57. Montana to Ban Foreign Adversaries from Buying Property, supra note 28.

58. Ximena Bustillo & Connie Hanzhang Jin, China Owns 380,000 Acres of Land in the
US. Here’s Where, S.C. PuB. RaDIO (June 26, 2023, at 5:01 ET),
https://www.southcarolinapublicradio.org/2023-06-26/china-owns-380-000-acres-of-land-in-
the-u-s-heres-where [https://perma.cc/4EDC-9L4Z)].

59. MARY ESTEP, TRICIA BARNES, VERONICA GRAY, CASSANDRA GOINGS-COLWELL,
DENA BUTSCHKY, COURTNEY WEEKES, CATHERINE FEATHER & TOM GAINAK, FARM SERV.
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but this conclusion was limited to an analysis of agricultural land only and therefore
has limited application to the question of affordable housing. What the report did
show is that some communities have more reason than others to be concerned about
foreign ownership of land.*

Chinese-owned land is highly concentrated in a few states: California, Utah,
Arizona, North Carolina, and Texas.®! Much of the land is near the U.S. coasts—a
fact that is notable for the international tradition of often preventing foreign land
ownership in precisely the border areas. As of 2024, foreign investors held roughly
forty-six million acres of U.S. agricultural land, and this was a significant increase
of six million within just the previous three years.®”> Roughly twenty-five percent of
those holdings fall within Texas (5.9 million acres), Maine (3.5 million acres), and
Colorado (2.4 million acres).%® Texas also saw an increase of nearly a million acres
from 2021 to 2024.%* Overall, from 2017 to 2024, foreign holdings increased at a
yearly average of nearly 2.4 million acres.®> Chinese land ownership is 247,659
acres, making it the eighteenth largest source of foreign landowners.*

We may also be able to draw conclusions about the motivations behind land laws
by considering other contemporaneous legislative initiatives. Florida concurrently
passed two laws “preventing Chinese nationals from purchasing property in the state,
and prohibiting partnerships between universities and colleges with programs that
have ties to the Chinese Communist Party.”®’ South Dakota enacted Governor
Noem’s “Evil Foreign Governments” bill, SB 189, which prevents the state and local
governments from contracting with six specific foreign governments.

AGENCY, U.S. DEP’T. OF AGRIC., FOREIGN HOLDINGS OF U.S. AGRICULTURAL LAND THROUGH
DECEMBER 31, 2021, at 5-6 (2021), https://www.fsa.usda.gov/resources/economic-policy-
analysis/afida/annual-reports/2021 [https://perma.cc/Y VR7-9WVM].

60. Id. at1,9-10.

61. Id. at 10; MARY ESTEP, TRICIA BARNES, CASSANDRA GOINGS-COLWELL, DENA
MURPHY, CATHERINE FEATHER, TOM GAJNAK, AND NOAH MILLER, FARM SERV. AGENCY, U.S.
DEP’T. OF AGRIC., FOREIGN HOLDINGS OF U.S. AGRICULTURAL LAND THROUGH DECEMBER 31,
2024, at 7-8 (2024), https://www.fsa.usda.gov/documents/foreign-holdings-us-agricultural-
land [https://perma.cc/3CR4-FWRE].

62. Id. at 1; ESTEP ET AL., supra note 61, at 1.

63. ESTEP ET AL., supra note 61, at 4.

64. Id.; ESTEP ET AL., supra note 59, at 1.

65. ESTEPET AL., supra note 61 at 6.

66. Id. at 5,237-39. The Chinese government does not directly own any property in the
United States. Id. at 5.

67. Jesse Mendoza, Caught in the Middle: Chinese Scholars Targeted by New Florida
Laws that Take Aim at China, HERALD-TRIB., (Aug. 7, 2023, at 11:04 ET),
https://www .heraldtribune.com/story/news/2023/08/07/chinese-scholars-targeted-by-new-
florida-laws-that-take-aim-at-china/70386824007/ [https://perma.cc/ZG6Z-5N95].

68. Gov. Noem’s “Evil Foreign Governments” Bill Goes Into Effect July 1,
NEWS.SD.GOV, (June 29, 2023),
https://news.sd.gov/news?id=news_kb_article view&sysparm_article=KB0040515&sys_kb
_1d=084a9d201bbb255001a28592f54bcb8c&spa=1 [https://perma.cc/X62W-597U].
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2. Federal Interest in Regulating

Recent federal actions similarly reflect concerns with foreign landownership. In
recent years, many bills have been introduced in Congress to regulate China’s
ownership of land.®” While none of the bills explicitly targeting foreign land
ownership passed in 2024, a provision in an appropriations act quietly adopted one
of the goals of those prior bills: to get the USDA tied in with the Treasury to monitor
and block foreign investments.”! As of March 2026, in the 2025-2026 session of
Congress, there are eighteen noncitizen land bills under consideration, the most
prominent of which is the LAND Act, a pending bill limiting foreign land ownership
at the federal level.”?

Meanwhile, there have been many recent developments on the administrative
front.” In January 2026, the federal government released a new program aimed at
improving the enforcement of existing laws that regulate foreign ownership of land.”
Additionally, a 2025 Presidential Memorandum directed federal agencies to create
programs to fast-track investments, including those in real estate, from allied
countries and to more deeply scrutinize investments from China.” Most importantly,
via new federal rules, the Committee on Foreign Investments in the United States

69. See Kindy, supra note 14.

70. See, e.g., Protecting American Agriculture from Foreign Adversaries Act of 2024, S.
5007, 118th Cong. (2024); Protecting American Agriculture from Foreign Adversaries Act of
2024, H.R. 9456, 118th Cong. (2024).

71. Consolidated Appropriations Act of 2024, Pub. L. No. 118-42, § 787, 138 Stat. 25,
118 (2024). The Act doesn’t include the USDA as a permanent member but instead requires
CFIUS to include the agency as a member on a case-by-case basis. /d.

72. See Federal and State Bills Prohibiting Property Ownership by Foreign Individuals
and Entities, supra note 16; LAND Act, H.R. 2124, 119th Cong. (2026).

73. The Trump Administration released a seven-point action plan directed at bolstering
and securing American agriculture while mitigating foreign influence over the United States
by land ownership. Press Release, U.S. Dep’t of Agric., USDA Advances Farm Security
Action Plan to Protect U.S. Farmland and Federal Programs from Foreign Adversaries (Dec.
30, 2025), https://www.usda.gov/about-usda/news/press-releases/2025/12/30/usda-advances-
farm-security-action-plan-protect-us-farmland-and-federal-programs-foreign-adversaries
[https://perma.cc/8XAX-6E3Y]. Federal concern over foreign land ownership and
motivations to address it predate the current Trump Administration, as illustrated by a
Government Accountability Office report in 2024. See generally U.S. GOV’'T
ACCOUNTABILITY OFF., GAO-24-106337, FOREIGN INVESTMENTS IN U.S. AGRICULTURAL
LAND: ENHANCING EFFORTS TO COLLECT, TRACK, AND SHARE KEY INFORMATION COULD
BETTER IDENTIFY NATIONAL SECURITY RISKS (2024), https://www.gao.gov/assets/gao-24-
106337.pdf [https://perma.cc/6SKF-QPAL] (highlighting the risks and extent of foreign land
ownership and recommending various courses of action).

74. Press Release, U.S. Dep’t of Agric., USDA Launches New Online Portal for
Reporting  Foreign-Owned  Agricultural Land Transactions (Jan. 22, 2026),
https://www.usda.gov/about-usda/news/press-releases/2026/01/22/usda-launches-new-
online-portal-reporting-foreign-owned-agricultural-land-transactions
[https://perma.cc/6RXU-3RT3].

75. Presidential Memorandum on America First Investment Policy, White House (Feb.
21, 2025), https://www.whitehouse.gov/presidential-actions/2025/02/america-first-
investment-policy/ [https://perma.cc/N7HR-PKTK].
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(CFIUS) expanded its jurisdiction over land near secure military facilities in 20237
and again in 2024.77 Finally, federal agencies have taken steps to implement
Congress’s instructions. Recently, the USDA and the Department of the Treasury
issued a memorandum of agreement adding the USDA to CFIUS with the intention
of further monitoring and potentially blocking purchases of agricultural land.”®

Scholars have regularly recommended federal, comprehensive regulation for
foreign direct investment generally,” and more specifically for land limitations.?
While the federal government has acted to limit foreign land ownership in the past
in a very limited way in the states and more comprehensively within the U.S.
territories,?! the federal government is less likely to show interest and commitment
to enforcement of regulations on individual investors, as such investment is quite
variable across the country, historically, leaving some states to address significant
investment.?? Regardless of whether the federal government will introduce its own
restrictions, the states continue to develop restrictions on noncitizen ownership.

The new land laws already face challengers. One such recent case is Shen v.
Simpson, brought in the Federal District Court for the Northern District of Florida.®
In ruling on a motion for a preliminary injunction, the Court cited Yick Wo for the
proposition that the Equal Protection Clause of the Fourteenth Amendment applies
to noncitizens.®* However, things turned murky in determining what standard of

76. Provisions Pertaining to Certain Transactions by Foreign Persons Involving Real
Estate in the United States, 88 Fed. Reg. 57348 (Aug. 23, 2023) (to be codified at 31 C.F.R.
pt. 802).

77. Definition of Military Installation and the List of Military Installations in the
Regulations Pertaining to Certain Transactions by Foreign Persons Involving Real Estate in
the United States, 89 Fed. Reg. 88128 (Nov. 7, 2024) (to be codified at 31 C.F.R. pt. 802).

78. Memorandum of Understanding Between the United States Department of
Agriculture and the United States Department of the Treasury, USDA (July 8, 2025),
https://www.usda.gov/sites/default/files/documents/memorandum-of-understanding-
7.7.25.pdf?utm_medium=email&utm_source=govdelivery [https://perma.cc/V5UY-HA26].
Notably, in adopting the agreement, the agencies cited a Biden-era executive order on limiting
foreign investment for security reasons, which suggests limiting foreign investments in land
is one of the few points of agreement between Biden and Trump. See Exec. Order No. 14,083,
87 Fed. Reg. 57369 (Sep. 20, 2022).

79. See, e.g., Jacqueline J. Ferber, Comment, The U.S. Foreign Direct Investment Policy:
The Quest for Uniformity, 76 MARQ. L. REv. 805, 807 (1993) (“To counteract these
inconsistencies, the federal government must uniformly implement standards in support of
traditional U.S. free trade policy. At the same time, the federal government needs to instill an
understanding among American workers and business owners that our business relationships
with Japan and other foreign nations can remain an asset rather than become a liability, if the
proper approach is used not only toward foreign investment but in all international business
transactions.”).

80. See, e.g., Bell & Savage, supra note 53, at 682—83.

81. See 48 U.S.C. §§ 1501-07 (blocking large-scale foreign ownership but only in the
U.S. Territories, not within the states).

82. See Bell & Savage, supra note 53, at 681-82.

83. 687 F. Supp. 3d 1219 (N.D. Fla. 2023).

84. Id. at 1234 (citing Yick Wo v. Hopkins, 118 U.S. 356, 368-69 (1886)).
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review the Supreme Court would apply to a state statute in these circumstances. The
parties in the case disagreed about the relevant standard.®

And the standard means everything in this case. The District Court recognized
this immediately:

The standard of review is critical. The State Defendants make no effort
to meet the burden they would face if strict scrutiny applied, so if strict
scrutiny applied, Plaintiffs would easily meet their burden of showing a
substantial likelihood of success on the merits. But under rational basis,
Plaintiffs have a substantial burden that they have not come close to
meeting. Therefore, Plaintiffs' equal protection claim essentially stands
or falls on the applicable level of scrutiny.3

The parties’ disagreement comes from the fact that the Supreme Court has used a
rational basis standard to uphold statutes that disqualified noncitizens from holding
government offices.?” Yet the Supreme Court has also used heightened scrutiny to
prevent states from discriminating against noncitizens.®® On the other hand, in the
previous Supreme Court Terrace cases, the Court applied the rational basis standard
to noncitizen land laws.®

In determining which standard to apply, the District Court found that the Supreme
Court “has ‘never suggested’ that a// state alienage classifications are ‘inherently
invalid’ or ‘suspect.””® This suggests it’s possible that strict scrutiny would not
apply in at least some circumstances. In particular, the District Court explained that
“[a]s to ‘matters firmly within a State’s constitutional prerogatives,” the Court’s
scrutiny has not been ‘so demanding.””®! The key reason for this is “that applying
strict scrutiny to ‘every statutory exclusion of aliens’ would ‘depreciate the historic
values of citizenship.””®? Ultimately, the District Court followed the Terrace cases,
noting that “[b]inding Supreme Court precedent controls this issue.”*

Plaintiffs argued that “the Terrace Cases are no longer good law, that ‘those cases
do not govern here’ because later Supreme Court decisions ‘supersede’ them,”* or,
in the alternative, “that the Supreme Court would not decide the Terrace Cases today
the way it did in 1923.7%

85. Id. at 1235.

86. Id. at 1235-36.

87. See Bernal v. Fainter, 467 U.S. 216, 220-21 (1984).

88. Ambach v. Norwick, 441 U.S. 68, 73 (1979) (“Over time, the Court’s decisions
gradually have restricted the activities from which States are free to exclude aliens.”).

89. See Terrace v. Thompson, 263 U.S. 197, 216-22 (1923).

90. Shen v. Simpson, 687 F. Supp. 3d 1219, 1235 (N.D. Fla. 2023) (emphasis in
original) (citing Foley v. Connelie, 435 U.S. 291, 294 (1978)) .

91. Id. (quoting Connelie, 435 U.S. at 296).

92. Id. (quoting Nyquist v. Mauclet, 432 U.S. 1, 14 (1977) (Burger, C.J., dissenting)).

93. Id. at 1236.

94. Id. at 1238.

95. Id. at 1239.
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B. Property, Equal Protection, and the Terrace Line of Cases

In 1923, the Supreme Court affirmed the constitutionality of state land laws in
four cases: Terrace v. Thompson, Porterfield v. Webb, Webb v. O Brien, and Frick
v. Webb. In Terrace, the Court affirmed that the Equal Protection Clause “does not
forbid every distinction in the law of a state between citizens and aliens resident
therein.”%

In part, the Court’s decision relied on its understanding of the distinctions
between citizens and noncitizens. The Court explained that

[t]he rights, privileges and duties of aliens differ widely from those of
citizens; and those of alien declarants differ substantially from those of
nondeclarants. Formerly in many of the states the right to vote and hold
office was extended to declarants, and many important offices have been
held by them. But these rights have not been granted to nondeclarants.
By various acts of Congress, declarants have been made liable to military
duty, but no act has imposed that duty on nondeclarants.’’

The Court easily saw the reasons for treating someone differently who didn’t want
to become a citizen: “Reasons supporting discrimination against aliens who may but
who will not naturalize are obvious.”*

More importantly for our purposes here, the Court connected this reasoning with
the recognition of the state as sovereign and the ultimate holder and creator of rights
in land. The Court stated that

[i]t is obvious that one who is not a citizen and cannot become one lacks
an interest in, and the power to effectually work for the welfare of, the
state, and, so lacking, the state may rightfully deny him the right to own
and lease real estate within its boundaries.”

The Court noted the worst possible scenario a state could face: “If one incapable of
citizenship may lease or own real estate, it is within the realm of possibility that every
foot of land within the state might pass to the ownership or possession of
noncitizens.”!%

Based on this reasoning, the Court held that “while Congress has exclusive
jurisdiction over immigration, naturalization and the disposal of the public domain,
each state, in the absence of any treaty provision to the contrary, has power to deny
to aliens the right to own land within its borders.” %! Therefore, “[s]tate legislation
applying alike and equally to all aliens, withholding from them the right to own land,
cannot be said to be capricious or to amount to an arbitrary deprivation of liberty or
property, or to transgress the due process clause.”!%

96. Terrace v. Thompson, 263 U.S. 197, 218 (1923).

97. Id. at218-19.

98. Id. at220-21.

99. Id. at 220 (quoting Terrace v. Thompson, 274 F. 841, 849-50 (W.D. Wash. 1921).
100. Id. at 220-21 (quoting Terrace, 274 F. at 849-50).
101. Id. at 217.
102. Id. at 218.
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Terrace followed Blythe, which held that, absent a treaty, states maintained full
control over the disposition of the property of foreigners, and the Court said the
following:

But there is no hint in that case that in the absence of any treaty the state
itself could not legislate upon the subject and permit aliens to hold
property, real and personal, within its borders, according to its own laws.
This court has held from the earliest times, in cases where there was no
treaty, that the laws of the state where the real property was situated
governed the title and were conclusive in regard thereto.'%?

Before Blythe, the Court had enforced the same rule in Hauenstein v. Lynham.'*
In Hauenstein, under Virginia law, property of an intestate noncitizen would escheat,
and the Supreme Court found that a treaty between the United States and Switzerland
trumped Virginia law on this point.

It must always be borne in mind that the Constitution, laws, and
treaties of the United States are as much a part of the law of every State
as its own local laws and Constitution. This is a fundamental principle in
our system of complex national polity.

We have no doubt that this treaty is within the treaty-making power
conferred by the Constitution. And it is our duty to give it full effect.!%

Three other cases, decided at nearly the same time, followed the Terrace
reasoning. Porterfield v. Webb, citing Terrace, applied the rational basis standard—
not arbitrary or unreasonable—to uphold a California land exclusion.'? The Court
specifically relied on the rights of states to determine access to property within their
own bounds:

[S]tates have wide discretion. Each has its own problems, depending on
circumstances existing there. It is not always practical or desirable that
legislation shall be the same in different states. We cannot say that the
failure of the California Legislature to extend the prohibited class, so as
to include eligible aliens who have failed to declare their intention to
become citizens of the United States, was arbitrary or unreasonable.!?’

Webb v. O ’Brien similarly emphasized the state’s right as the ultimate landowner:
The Court held that “[i]n the absence of a treaty to the contrary, the state has power
to deny to aliens the right to own land within its borders.” !9 Frick v. Webb followed
very similar reasoning: The Court held that “[t]he state has power, and the act
evidences its purpose, to deny to ineligible aliens permission to own, lease, use, or

103.
104.
105.
106.
107.
108.

Blythe v. Hinckley, 180 U.S. 333, 340-41 (1901).
See 100 U.S. 483, 490 (1879).

Id. (citations omitted).

Porterfield v. Webb, 263 U.S. 225, 233 (1923).
Id.

263 U.S. 313, 321-22 (1923).
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have the benefit of lands within its boarders [sic] for agricultural purposes.”!?® The
Court concluded that the state “may forbid indirect as well as direct ownership and
control.”!1?

C. Equal Protection and the Noncitizen

I turn now to the evolving significance of Yick Wo v. Hopkins,''! and the ways
courts and commentators have deployed the landmark decision to define the
constitutional rights of noncitizens. Beginning with the broad reading that treats Yick
Wo as a guarantee of absolute equality for all persons, it then pivots to Gabriel Chin’s
narrower interpretation that foregrounds property rights as the critical basis for the
Court’s ruling. From there, this Section examines the expansion of the jurisprudence
through cases such as Graham v. Richardson'’’ and Mathews v. Diaz,'"* which
introduced heightened scrutiny for certain state-based noncitizen classifications but
retained a more flexible approach at the federal level. I trace the Court’s subsequent
struggles in Ambach v. Norwick,'** Toll v. Moreno,''* and United States v. Verdugo-
Urquidez,''® highlighting the persistent tension between equal protection, federal
preemption, and a state’s power to regulate property. Collectively, these
developments show how courts have long wrestled with balancing the states’
constitutional prerogatives in shaping landownership rules against the Fourteenth
Amendment’s mandate of equal protection for “[a]ll persons.”!!”

I begin with Yick Wo, which many scholars have interpreted broadly. Allison
Tirres, for example, interprets Yick Wo as standing for a proposition of absolute
equality.!"® Tirres says, “As Justice Matthews pointed out famously in the
nineteenth-century case Yick Wo v. Hopkins, the Fourteenth Amendment says that
all ‘persons,” not ‘all citizens,” have protection from the deprivation of life, liberty
and property without due process of law and are entitled to equal protection of the
laws.”!!? Rose Villazor makes the same argument, describing Yick Wo as
“establish[ing] that the Equal Protection Clause protected persons, including
noncitizens, against laws that may on their face appear neutral but are applied or
administered in an unequal or discriminatory manner.”'?’ Villazor then finds it
inconsistent that “[d]espite Yick Wo’s pronouncement of equality, constitutional
challenges to the Alien Land Law failed. Specifically, in a series of cases decided
within the same week, the Supreme Court held that the alien land laws of California

109. Frick v. Webb, 263 U.S. 326, 333 (1923).

110. Id. at 334.

111. Yick Wo v. Hopkins, 118 U.S. 356 (1886).

112. 403 U.S. 365 (1971).

113. 426 U.S. 67 (1976).

114. 441 U.S. 68 (1979).

115. 458 U.S. 1 (1982).

116. 494 U.S. 259 (1990).

117. U.S.CoNST. amend. XIV, § 1.

118. See Allison Brownell Tirres, Property Outliers: Non-Citizens, Property Rights and
State Power, 27 GEO. IMMIGR. L.J. 77, 83 (2012).

119. Id.

120. Villazor, supra note 46, at 993.
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and Washington did not violate the Equal Protection Clause of the Fourteenth
Amendment.”'?! Similarly, Hiroshi Motomura interpreted Yick Wo as being a case
about racial discrimination:

By construing the word ‘person’ in the Equal Protection Clause of the
Fourteenth Amendment to hold—outside the immigration context—that
the Constitution protects @/l individuals inside the United States,
including aliens, from invidious discrimination at state hands, Yick
Wo established that aliens, at least those lawfully present, are within our
constitutional community.'??

Interpreting Yick Wo and other cases, Motomura finds that “[t]hese decisions stood
for the broad proposition that the extent of aliens’ membership in our constitutional
community would be determined according to the general principles applied to
citizens.”!?

But there is little reason to interpret Yick Wo as standing for the proposition of
absolute equality. Indeed, Gabriel Chin persuasively argued the following: “[Yick
Wo] was about neither race discrimination nor prosecution. [It] turned on the Court’s
treatment of the conduct at issue, operating a laundry, as a constitutionally protected
property right.”'?* Chin explained that “nonracial considerations suffice to explain
the outcome of the case.”'?® The problem was interference with a property right, not
the reason for that interference. As Chin argued, it “would not have made the analysis
any different than had the denial been based on the administrator’s whim, caprice,
laziness, or any other reason insufficient to justify invasion of property rights.”!2¢

From Chin’s perspective, a part of the confusion arises from the lack of a
historical understanding of the evolution of constitutional law: “Commentators
understand the due process and equal protection analyses as distinct, independent
justifications. Under the period's jurisprudence, however, due process and equal
protection claims were not distinct: they were two sides of the same coin.”'?” Chin
further explains, “In this era, courts and advocates understood an arbitrary
deprivation of a property right to automatically constitute a denial of equal protection
as well.”128

Chin acknowledges that one “passage of Yick Wo leaves room for the argument
that the case broke new ground by holding that racial discrimination as a general
matter ‘is not justified,”” but says,

121. Id.

122. Hiroshi Motomura, The Curious Evolution of Immigration Law: Procedural
Surrogates for Substantive Constitutional Rights, 92 COLUM. L. REV. 1625, 1647 (1992)
(emphasis in original).

123. Id. at 1648.

124. Gabriel J. Chin, Unexplainable on Grounds of Race: Doubts about Yick Wo, 2008
U.ILL. L. REV. 1359, 1359.

125. Id. at 1373.

126. See id.

127. Seeid. at 1374.

128. Id. at 1375.
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[o]n the other hand, the passage is also consistent with the interpretation
that the discrimination was not among races, but among those granted
and those denied their property rights; if so, Yick Wo is not a race case at
all. A less-cited portion of Yick Wo shows that the latter interpretation is
correct.'?

I would add to Chin’s argument that this interpretation is also consistent with the
cases during this era treating substantive economic due process claims. Those cases
uphold a right to contract, and specifically to contract for one’s labor or services,
which is treated effectively as a property right, which should not be interfered with
lightly by government.'*® Viewing Yick Wo in this light simply makes more sense.
Chin implicitly points to the alignment with substantive economic due process cases
when he notes that “Yick Wo cited an industrial licensing case that invalidated an
ordinance because it permitted decision based on ‘enmity or prejudice, from partisan
zeal or animosity, from favoritism and other improper influences and motives easy
of concealment, and difficult to be detected and exposed.’”'3! Because the court’s
focus was on property, “Racial discrimination was no different from any other
ground insufficient to warrant interference with property.”!3?

Chin examined the Court’s treatment of Yick Wo, finding that “[l]ater cases
support the conclusion that the Court understood the prohibited classification not as
between races but between those allowed and denied their property rights.”'** Chin
concluded that “Yick Wo does not turn on racial discrimination; it turns on
deprivation of vested property rights.”!3*

Arguably, however, Yick Wo has effectively come to mean something slightly
different than the original holding. In the recent decision in Students for Fair
Admissions, Inc. v. President & Fellows of Harvard College, the Court itself repeated
the common practice of citing Yick Wo in passing for the general proposition that
race-based designations will not be tolerated.'** The Court quoted, “‘[ T ]he broad and
benign provisions of the Fourteenth Amendment’ apply ‘to all persons,” we
unanimously declared six years later; it is ‘hostility to . . . race and nationality’
‘which in the eye of the law is not justified.””!3® The Court again quoted Yick Wo for
the proposition of racial equality: “Eliminating racial discrimination means
eliminating all of it. And the Equal Protection Clause, we have accordingly held,
applies ‘without regard to any differences of race, of color, or of nationality’—it is
‘universal in [its] application.””!?’

In the 1970s, the Court decided a series of cases that supplement our
understanding of Yick Wo. First, in 1971, the Court released its decision in Graham

129. Id. at 1376 (quoting Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886)).

130. See, e.g., Lochner v. New York, 198 U.S. 45 (1905); Adkins v. Children’s Hosp., 261
U.S. 525 (1923).

131. See Chin, supra note 124, at 1376 (quoting Yick Wo, 118 U.S. at 373.

132. See id. at 1374-76.

133. Id. at 1376.

134. Id. at 1377.

135. See 600 U.S. 181, 202 (quoting Yick Wo, 118 U.S. at 368—69, 373-74 (1886)).

136. Id.

137. Id. at 206 (citing Yick Wo, 118 U.S. at 369).
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v. Richardson, which appears to stand for a broad proposition: “The Fourteenth
Amendment and the laws adopted under its authority thus embody a general policy
that all persons lawfully in this country shall abide ‘in any state’ on an equality of
legal privileges with all citizens under non-discriminatory laws.”'*® The Court
explained, “But a State may not accomplish such a purpose [as fiscal conservation]
by invidious distinctions between classes of its citizens. . . . The saving of welfare
costs cannot justify an otherwise invidious classification.”!* More specifically, the
Court held that “[s]ince an alien as well as a citizen is a ‘person’ for equal protection
purposes, a concern for fiscal integrity is no more compelling a justification for the
questioned classification in these cases than it was in Shapiro.”'*" Moreover, the
Court recognized that “[a]liens as a class are a prime example of a ‘discrete and
insular’ minority . . . for whom . . . heightened judicial solicitude is appropriate.”'*!

In 1976, the Court revisited Graham. In Mathews v. Diaz the Court considered
the ability of the federal government to exclude noncitizens from certain benefits.!*
The Court explained that “[i]n the exercise of its broad power over naturalization and
immigration, Congress regularly makes rules that would be unacceptable if applied
to citizens.”'** The Court held that

[i]n particular, the fact that Congress has provided some welfare benefits
for citizens does not require it to provide like benefits for al/ aliens.
Neither the overnight visitor, the unfriendly agent of a hostile foreign
power, the resident diplomat, nor the illegal entrant, can advance even a
colorable constitutional claim to a share in the bounty that a
conscientious sovereign makes available to its own citizens and some of
its guests.'*

The Court specifically rejected the inflexibility of standard constitutional tests
such as strict scrutiny: “This very case illustrates the need for flexibility in policy
choices rather than the rigidity often characteristic of constitutional adjudication.”!4’
“The reasons that preclude judicial review of political questions also dictate a narrow
standard of review of decisions made by the Congress or the President in the area of

138. See 403 U.S. 365, 372—75 (quoting Takahashi v. Fish & Game Comm’n, 334 U.S.
410, 420 (1943)).

139. Id. at 375 (quoting Shapiro v. Thompson, 394 U.S. 618, 633 (1969)).

140. Id. In answering the specific question presented, the Court said, “Accordingly, we
hold that a state statute that denies welfare benefits to resident aliens and one that denies them
to aliens who have not resided in the United States for a specified number of years violate the
Equal Protection Clause.” Id. at 376.

141. Id. at 372.

142. See 426 U.S. 67, 80 (1976). More specifically, “The real question presented by this
case is not whether discrimination between citizens and aliens is permissible; rather, it is
whether the statutory discrimination within the class of aliens—allowing benefits to some
aliens but not to others—is permissible.” /d. (emphasis in original).

143. Id. at 79-80.

144. Id. at 80 (emphasis in original).

145. See id. at 81.
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immigration and naturalization.”'#® In so ruling, the Court emphasized “exclusion of
aliens” as a core part of the “Federal Government’s power.” !4

In Mathews, the Court explained Graham, noting that the case “provides the
strongest support for appellees’ position.”!*® The Court described the holding of
Graham as “that state statutes that deny welfare benefits to resident aliens, or to
aliens not meeting a requirement of durational residence within the United States,
violate the Equal Protection Clause of the Fourteenth Amendment and encroach
upon the exclusive federal power over the entrance and residence of aliens.”'* The
Court dismissed Graham as inapplicable due to “[t]he distinction between the
constitutional limits on state power and the constitutional grant of power to the
Federal Government.” !5

In 1979, in Ambach, the Court acknowledged that the precedents are a bit difficult
to distinguish: “The decisions of this Court regarding the permissibility of statutory
classifications involving aliens have not formed an unwavering line over the
years.”">! The Court noted that “[o]ver time, the Court’s decisions gradually have
restricted the activities from which States are free to exclude aliens.”'>? The Court
described their jurisprudence as a “process of withdrawal from the former doctrine,”
which “culminated in Graham v. Richardson” and “for the first time treated
classifications based on alienage as ‘inherently suspect and subject to close judicial
scrutiny.’”!3

But Graham was primarily applied in the context of work and education. In
Ambach, the Court noted this line of Graham progeny: “Applying Graham, this
Court has held invalid statutes that prevented aliens from entering a State's classified
civil service, Sugarman v. Dougall, practicing law, In re Griffiths, working as an
engineer, Examining Board v. Flores de Otero, and receiving state educational
benefits, Nyquist v. Mauclet.”'>*

In Ambach, however, the Court saw the limits of the Graham reasoning. The
Court explained, “The distinction between citizens and aliens, though ordinarily
irrelevant to private activity, is fundamental to the definition and government of a
State.”'> Ambach then cited to the Rehnquist dissent in Sugarman, affirming the
constitutional nature of the distinction between citizen and noncitizen: “The
Constitution itself refers to the distinction no less than 11 times, indicating that the
status of citizenship was meant to have significance in the structure of our
government.”!36

146. Id. at 81-82.
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152. Id. at 73.

153. Id. (quoting Graham v. Richardson, 403 U.S. 365, 372 (1971)).
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156. Id. at 75 (citing Sugarman v. Dougall 413 U.S. 634, 651-52 (1973) (Rehnquist, J.
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By 1982, the Court was bitterly divided over the meaning of Graham. Rehnquist,
in his dissent, described the majority as “grasp[ing]” for “precedential support”
which cannot be found in the cited decisions.!”” The majority settled for a simpler
statement: “Justice Rehnquist is wrong.”'*® Blackmun’s concurrence described
Rehnquist’s dissent as “wholly irrational,” and further opined that “simply to state
his proposition is to demonstrate its logical flaws.”!> Ironically, three of the four
opinions accuse each other of the same error of reasoning: overbreadth or a lack of
precision. Brennan describes Blackmun as concluding that “the States are free to
treat aliens as they will.”'® Blackmun described Rehnquist’s “exegesis of the
Court’s reasons for according aliens ‘suspect class’ status” as “simplistic to the point
of caricature.”!®!

In particular, the Court divided over what it meant to consider noncitizens as a
suspect class, which would require it to evaluate state laws under strict scrutiny, as
opposed to rational basis. In Tol/ v. Moreno, the Court produced four opinions among
the nine justices: a majority opinion by Brennan, a concurrence in part by Blackmun,
a concurrence and dissent by O’Connor, and a dissent by Rehnquist.'®? In dicta, the
Court described Graham: “Read together, Takahashi and Graham stand for the
broad principle that ‘state regulation not congressionally sanctioned that
discriminates against aliens lawfully admitted to the country is impermissible if it
imposes additional burdens not contemplated by Congress.*”'¢3

Blackmun argued that “[b]y labeling aliens a ‘discrete and insular’ minority [in
Graham], the Court did something more than provide a historical description of their
political standing.”'** From Blackmun’s perspective, “[t]hat label also reflected the
Court’s considered conclusion that for most legislative purposes there simply are no
meaningful differences between resident aliens and citizens.”!% As a result, “aliens
and citizens are ‘persons similarly circumstanced’ who must ‘be treated alike.”!¢

Blackmun emphasized the history of discrimination and found that, “[i]n
combination, these factors—disparate treatment accorded a class of ‘similarly
circumstanced’ persons who historically have been disabled by the prejudice of the
majority—led the Court to conclude that alienage classifications ‘in themselves
supply a reason to infer antipathy.””!¢’

In his dissent, Rehnquist argued the following based on recent cases: “[I]t is
clear that not every alienage classification is subject to strict scrutiny. In my view,
the classification relied upon by the State in this case cannot fairly be called

157. See Toll v. Moreno, 458 U.S. 1, 27-28 (Rehnquist, J., dissenting).

158. Id. at 11 n.16.

159. Id. at 20 (Blackmun, J., concurring).

160. Seeid. at11,n.16.

161. Id. at 20 (Blackmun, J., concurring).

162. Id. at 3,19, 24, 25.

163. Id. at 12-13 (quoting De Canas v. Bica, 424 U.S. 351, 358 n.6 (1976)).

164. Id. at 20 (Blackmun, J., concurring).

165. Id.

166. Id. (citing F. S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920)).

167. Id. at 20-21 (Blackmun, J., concurring) (quoting Pers. Adm’r of Mass. v. Feeney, 442
U.S. 256, 272 (1979)).
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‘suspect,” and therefore I would ask only whether it rests upon a rational basis.”!%8

Rehnquist affirmed that “[tlhe Equal Protection Clause of the Fourteenth
Amendment has been interpreted by this Court as embodying the principle that ‘all
persons similarly circumstanced shall be treated alike.””'®® Rehnquist then noted that
“[b]y the same token, however, ‘[the] Constitution does not require things which are
different in fact or opinion to be treated in law as though they were the same.””!7
Rehnquist reasoned that “[i]f the exclusion of aliens from the political processes is
legitimate, as it clearly is, there is reason to doubt whether political powerlessness is
any longer a legitimate reason for treating aliens as a ‘suspect class’ deserving of
‘heightened judicial solicitude.””'”! Citing Ambach, which affirmed a statute
excluding noncitizens from particular public offices, Rehnquist said, “In my view,
these decisions merely reflect the judgment that alienage, or the other side of the
coin, citizenship, is for certain important state purposes a constitutionally relevant
characteristic and therefore cannot always be considered invidious in the same
manner as race or national origin.”!”

A great deal of the frustration on both sides may be explained by a core theoretical
problem: The cases have long muddled together the ideas of preemption and equal
protection when deciding cases about state restrictions on noncitizens. The majority
in Toll illustrated the confusion in their discussion of the precedents. The Court
began with a strong statement of precedent: “While pre-emption played a significant
role in the Court's analysis in Takahashi, the actual basis for invalidation of the
California statute was apparently the Equal Protection Clause of the Constitution.”!"
Yet, after making this statement, the Court immediately recognized that
“[clommentators have noted, however, that many of the Court’s decisions
concerning alienage classifications, such as Takahashi, are better explained in pre-
emption than in equal protection terms.'”*

Rehnquist’s frustration with the majority aligns with his understanding that the
case is a question of preemption. Rehnquist says that “the Court suggests in dicta
that any state law which discriminates against lawfully admitted aliens is void,
presumably without regard to the strength of the State's justification, if Congress did
not contemplate such a law.”'”> Rehnquist objects because this does not align with
the normal approach for preemption: “This standard seems to me clearly to reverse
the presumption that normally prevails when state laws are challenged under the
Supremacy Clause.”'’”® Rehnquist also understood Graham as a case about
preemption: “The holding in Graham, therefore, offers no support for a presumption
that all state laws burdening aliens conflict with amorphous federal power over
immigration.”!7’

168. Id. at 39 (Rehnquist, J., dissenting).

169. Id. (quoting F. S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920)).
170. Id. (quoting Tigner v. Texas, 310 U.S. 141, 147 (1940)).

171. Id. at 41 (Rehnquist, J., dissenting).

172. Seeid. at 41-42.

173. Seeid. at 11 n.16.

174. Id. (citations omitted).

175. See id. at 27-28 (Rehnquist, J., dissenting).

176. Id.

177. Id. at 29-30 (emphasis in original).
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And Graham did use both equal protection and preemption as a combined
rationale for the decision: “An additional reason why the state statutes at issue in
these cases do not withstand constitutional scrutiny emerges from the area of federal-
state relations.”!”

The Shen v. Simpson challenge to Florida’s law similarly included both
preemption and equal protection arguments on behalf of the plaintiff-challengers.!”
In the first decision of the case, denying a preliminary injunction, the judge, however,
carefully separated the arguments and considered the preemption question narrowly,
using the normal approach of evaluating the possibility of either obstacle or field
preemption.'®® The Court easily found that neither is a strong argument.'®! It’s not
an easy argument to make: “[L]ongstanding state regulation of alien landownership
counsels against a finding that Congress intended to usurp all state authority in that
area without explicitly saying so.”!%?

As a final note on the Toll decision, if the current Court did follow Toll’s dicta,
then logically, the Terrace rulings should continue. The Toll statement only requires
that the state restriction be contemplated by Congress. Logically, noncitizen land
laws should be entirely contemplated by Congress as possibilities, given their long
history, their acceptance in international law, and the clear constitutional allocation
of property law to the states.

But more likely the Court understood Graham much more narrowly as one of a
series of decisions speaking to “particular provisions” in particular contexts. In other
words, there is no simple, single answer to how the Constitution applies to
noncitizens, and it cannot logically treat noncitizens always as citizens without
extending entirely illogical rights, such as voting. For example, in United States v.
Verdugo-Urquidez, the Court explained,

Respondent . . . contends that to treat aliens differently from citizens with
respect to the Fourth Amendment somehow violates the equal protection
component of the Fifth Amendment to the United States Constitution.
He relies on Graham v. Richardson and Foley v. Connelie for this
proposition. But the very cases previously cited with respect to the
protection extended by the Constitution to aliens undermine this claim.

178. See Graham v. Richardson, 403 U.S. 365, 376-77 (1971).

179. See 687 F. Supp. 3d 1219, 1229 (N.D. Fla. 2023).

180. See id. at 1246-47.

181. Regarding obstacle preemption, the Court concluded, “In short, Plaintiffs have not
met the ‘high threshold’ necessary to show a likelihood that Florida’s law is an obstacle to the
federal regime.” Id. at 1250. Similarly, the Court dismissed the plaintiffs’ field preemption
argument:

But just as Plaintiffs have not shown a likelihood that the Florida law stands as
an obstacle to the implementation of federal law, they have not shown that the
federal law at issue is so pervasive as to demonstrate that Congress left no room
for state regulation. Indeed, the federal law Plaintiffs rely on is not pervasive at
all. Plaintiffs have again not met their high burden.

1d.
182. Id.
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They are constitutional decisions of this Court expressly according
differing protection to aliens than to citizens. '8

The Court further explained this reasoning as “based on our conclusion that the
particular provisions in question were not intended to extend to aliens in the same
degree as to citizens.”!8*

In 1991, in Gregory v. Ashcroft, the Court affirmed that “while the Equal
Protection Clause provides a check on such state authority, ‘our scrutiny will not be
so demanding where we deal with matters resting firmly within a State’s
constitutional prerogatives.’” %

More recently, the Supreme Court has “[a]Jcknowledg[ed] that aliens are entitled
to fewer constitutional protections than citizens.”'® Normal constitutional reasoning
has not always applied.'®” The Court cautioned,

We do not suggest, however, that a State, Territory, or local government,
or certainly the Federal Government, may not be permitted some
discretion in determining the circumstances under which it will employ
aliens or whether aliens may receive public benefits or partake of public
resources on the same basis as citizens. In each case, the governmental
interest claimed to justify the discrimination is to be carefully examined
in order to determine whether that interest is legitimate and substantial,
and inquiry must be made whether the means adopted to achieve the goal
are necessary and precisely drawn.!88

II. NEITHER PREEMPTION NOR EQUAL PROTECTION, BUT INSTEAD PROPERTY RIGHTS

In Part II, I show that the Supreme Court has regularly ruled on adjacent issues
that speak to federalism and state control of property consistently with Terrace. 1
suggest that we must expect a similar holding on pending challenges to noncitizen
land laws; the Court will likely focus on property as a unique location for
constitutional analysis due to the intimate connection between property and
democracy.

A. Criticisms of the Terrace Line
Professor Villazor believes that the question remains open based on the idea that

Oyama did not reach the question of noncitizen ownership: “Regrettably, Oyama did
not address the question of whether the Alien Land Law violated the equal rights of

183. See 494 U.S. 259, 273 (1990) (citations omitted).

184. Id. (citing Mathews v. Diaz, 426 U.S. 67, 79-80 (1976)).

185. 501 U.S. 452, 462—63 (1991) (quoting Sugarman v. Dougall, 413 U.S. 634, 648
(1973)).

186. Harbury v. Deutch, 233 F.3d 596, 603 (2000) (citing Mathews v. Diaz, 426 U.S. 67,
77-79 (1976)).

187. GERALD L. NEUMAN, STRANGERS TO THE CONSTITUTION: IMMIGRANTS, BORDERS, AND
FUNDAMENTAL LAW 13 (1996).

188. Examining Bd. of Eng’rs, Architects & Surveyors v. Flores De Otero, 426 U.S. 572,
604-05 (1976).
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noncitizen Japanese. In so doing, it left open the authority of state and local
governments to continue to use their police powers to regulate noncitizens’ access to
property.”!%?

Although Oyama dictated that states might no longer enact laws that
discriminated against citizens on the basis of race, it left unresolved the
question of the extent to which states may restrict the ability of
noncitizens to acquire a property interest. By evading this question in
Oyama, the Supreme Court let stand its earlier opinions, which upheld
the discriminatory treatment of Japanese ineligible noncitizens in land
ownership. Critically, it missed the opportunity to address two
overlapping issues of that time: why citizenship should be a basis in the
first instance in acquiring a property right and when a state limitation on
a noncitizen’s property rights has gone beyond the permissible
boundaries of state police powers and shifted towards a form of
unauthorized regulation of immigration law.'*

Professor Villazor has argued that “the Supreme Court’s analyses in these cases
emphasized federalism principles while simultaneously ignoring equal protection
implications of the laws.”"°! Professor Villazor points out “[t]hat states may not
exercise this authority in a racially discriminatory matter [sic] was made clear in Yick
Wo. Yet, the Supreme Court’s opinion in Terrace and its progeny ignored the racial
implications of the laws.”'*? Professor Villazor disagrees with the Court’s view that
the property restrictions merely impacted Japanese people and were not race-
based.'”?

But Professor Villazor tangles race and nationality and ignores the fact that
federal immigration restrictions on China and Japan were a product of a complex set
of international relations, including the Boxer Rebellion and decades of attacks on
foreigners, including Americans, in China.

Allison Brownell Tirres similarly criticizes the Court for upholding the distinction
between citizen and noncitizen equal protection rights: “These latest restrictions
grow out of a long history of inconsistent and incoherent precedents in the area of
noncitizen property rights. These inconsistencies leave significant gaps in the
protection of noncitizen property rights, not only for unauthorized immigrants but
also for legally resident ones.”!**

Her approach has an apparent goal of absolute equality for citizens and
noncitizens, and therefore, the Court is either failing to protect or refusing to extend
rights. Tirres says, “A close look at the legal terrain of noncitizen ownership reveals
property rights that are protected only in partial and oftentimes contradictory
ways.”!> Tirres describes the Court as “allow[ing] the federal government to

189. Villazor, supra note 46, at 985-86.
190. Id. at 988.

191. Id. at 994.

192. Id.

193. Id.

194. Tirres, supra note 118, at 79-80.
195. Id. at 80.
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discriminate on the basis of alienage.”'”® Gerald Neuman lamented that
“[iJmmigration law has become an isolated specialty within American law, where
normal constitutional reasoning does not necessarily apply.”!”’ Louis Henkin
concluded that “[t]he Court has left only immigration and deportation outside the
reach of fundamental constitutional protections.”'”® Peter Schuck stated that
“[p]robably no other arca of American law has been so radically insulated and
divergent from those fundamental norms of constitutional right, administrative
procedure, and judicial role that animate the rest of our legal system.”'*

Tirres described the key cases of Oyama v. California and Graham v. Richardson
as “limited in significant ways.”?% To Tirres, the outcome represents “[d]octrinal
incoherence,” which “is perpetuated by the courts’ choice to focus on the line
between state and federal power, rather than the guiding principles of property
law.”?! Tirres “conclude[d] that most state regulations of property based on
citizenship status are invalid under modern principles of property law, including
those of alienability, equality and non-discrimination.” But equality and
nondiscrimination are principles of constitutional law—of protections of the rights
of the citizens of a country against their own government—not core concepts of
property law itself,2%? and therefore should be developed as constitutional doctrines,
not property concepts.

Alienability, on the other hand, is a core doctrine of property law, but it argues
against Tirres’s position. At the core of the Supreme Court’s cases is the concern that
a sovereign state’s land could be largely or even entirely alienated. Given that
sovereignty and land ownership are deeply interconnected, a state has every reason
to care if land is alienated to persons who are not residents, citizens, or voters, and
who may not share the values of democracy. Alienability is, at its core, a principle
of national security; it is one intertwined with the most vital concerns of sovereignty
and security. Justice Field wrote of immigration law that exclusion “is an incident of
every independent nation. . . . If it could not exclude aliens, it would be to that extent
subject to the control of another power.”?%

Tirres describes noncitizen land laws as “feudal relics, not rational policy
choices.”? This too shows a lack of understanding of the nature of property law as
a foundation of democracy and government. A huge percentage of property law is

196. Id. at 81.

197. NEUMAN, supra note 187, at 13.

198. Louis Henkin, The Constitution and United States Sovereignty: A Century of Chinese
Exclusion and Its Progeny, 100 HARV. L. REV. 853, 863 (1987).

199. Peter H. Schuck, The Transformation of Immigration Law, 84 COLUM. L. REv. 1, 1
(1984).

200. Tirres, supra note 118, at 80.

201. Id. at 82.

202. Tirres implicitly recognizes this when she says, “The federal government traditionally
defers to the states, which create, define and limit property rights. The federal government
usually steps in only to ensure that states provide due process, equal protection, and just
compensation if required, or meet other standards of equality and non-discrimination.” Id. at
83.

203. Fong Yue Ting v. United States, 149 U.S. 698, 705 (1893).

204. Tirres, supra note 118, at 82.
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ancient; not changing is a fundamental value of property law, and not without reason.
Large scale, sudden dispossessions of property could well predict many of the major
revolutions and the fall of governments.

Yet the law of escheat, a foundation of American property law and our
constitutional understanding of property, is, in fact, feudal (at least if the word is
used as a term of chronology as opposed to a pejorative reference to age). And the
Court continues to apply the law of escheat. The Supreme Court recently considered
escheat in a dispute between Delaware and Pennsylvania, and a key aspect of the
case involved a question of state sovereignty, as elaborated on by the special master
and later the Court in its mostly unanimous opinion:

As sovereigns, States are entitled to take custody of
or escheat abandoned personal property. The term “escheat” originally
applied only to land; its common law origin derived from the notion that
all land titles in England derived from the Crown; escheat was ‘“the
process by which tenurial land returned to the lord of the fee upon the
occurrence of an event obstructing the normal course of descent.”2%

Tirres views noncitizen land laws as “largely products of discriminatory animus
rather than rational policy-making.”?°® Other scholars have aligned Terrace with
manifest destiny, describing the line of cases as a part of “the notion that newly
discovered land belonged in the hands of white settlers.”?’” But this denies the reality
that citizenship does not necessarily align with race, but it does necessarily align with
sovereignty. “The fact that an Act of Congress treats aliens differently from citizens
does not in itself imply that such disparate treatment is ‘invidious.””?%

B. Feudal is Fine, Because Property is Sovereignty

The Supreme Court has regularly linked the concepts of sovereignty and control
over property:

Dominion over navigable waters and property in the soil under them are
so identified with the sovereign power of government that a presumption
against their separation from sovereignty must be indulged, in
construing either grants by the sovereign of the lands to be held in private
ownership or transfer of sovereignty itself.?%

205. First Interim Report of the Special Master at 6, Delaware v. Pennsylvania, 598 U.S.
115 (2023) (Nos. 145, Orig. & 146, Orig.) (citation omitted) (first citing Delaware v. New
York, 507 U.S. 490, 497 (1993), and then citing Note, Origins and Development of Modern
Escheat, 61 CoLuM. L. REv. 1319, 1319 (1961)).

206. Tirres, supra note 118, at 82.

207. Stefancic, supra note 4, at 532.

208. Mathews v Diaz, 426 U.S. 67, 80 (1976).

209. United States v. Texas, 339 U.S. 707, 717-18 (1950) (citing Massachusetts v. New
York, 271 U.S. 65, 89 (1926)).
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This issue came up repeatedly in relation to Texas and the western states as they
were admitted to the United States, particularly with respect to control of the seas
and submerged lands.?!°

Upon the admission of a Stateto the Union, the title of the
United States to lands underlying navigable waters within the States
passes to it, as incident to the transfer to the State of local sovereignty,
and is subject only to the paramount power of the United States to control
such waters for purposes of navigation in interstate and foreign
commerce.?!!

The principle is one of constitutional law and not subject to legislation: “[T]he
State’s title to lands underlying navigable waters within its boundaries is conferred
not by Congress but by the Constitution itself.”!? This “title thus acquired by the
State is absolute so far as any federal principle of land titles is concerned.”?!3

The Supreme Court has held the following:

Whether the sovereignty of the United States, of astate, or
the property of an individual, depends on the locality of a tree, a stone,
or water-course; whether the right depends on a charter, treaty, cession,
compact, or a common deed; the right is to territory great or small in
extent, and power over it, either of government or private property; the
title of a state is sovereignty, full and absolute dominion; the title of an
individual such as the state makes it by its grant and law.2'*

The Supreme Court has also repeatedly held that state law is “the traditional source
of . . . real property interests.”?"> In Board of Regents v. Roth, the Court explained
that:

[pJroperty interests, of course, are not created by the Constitution.
Rather, they are created and their dimensions are defined by existing
rules or understandings that stem from an independent source such as
state law—rules or understandings that secure certain benefits and that
support claims of entitlement to those benefits.?!®

When discussing state control over titles in property, Supreme Court cases have
acknowledged few exceptions to the state’s full dominion and instead highlighted
the states’ constitutional sovereignty over property.2!”

210. See Shively v. Bowlby, 152 U.S. 1, 30 (1894).

211. United States v. Texas, 339 U.S. at 717-18.

212. Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 374
(1977).

213. Id.

214. Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657, 734 (1838) (citation omitted)
(citing Foster v. Neilson, 27 U.S. (2 Pet.) 253, 300, 301 (1829)).

215. Preseault v. Interstate Com. Comm’n, 494 U.S. 1, 22 (1990) (O’Connor, J.,
concurring).

216. 408 U.S. 564, 577 (1972).

217. See, e.g., Corvallis, 429 U.S. at 374; Roth, 408 U.S. at 577.
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PennEast Pipeline Co. v. New Jersey involved a challenge to private companies
suing states to condemn state land in the process of creating an interstate natural gas
pipeline.?!® The Supreme Court directly faced the question of the third-party bringing
suit, but indirectly also addressed the question of federal eminent domain power over
state land.?!” The Court explained its holding on condemnation proceedings in terms
of the underlying property law:

Although nonconsenting States are generally immune from suit, they
surrendered their immunity from the exercise of the federal eminent
domain power when they ratified the Constitution. That power carries
with it the ability to condemn property in court. Because the Natural Gas
Act delegates the federal eminent domain power to private parties, those
parties can initiate condemnation proceedings, including against state-
owned property.??°

In describing the eminent domain power, the Court stated that “when the States
entered the federal system, they renounced their right to the ‘highest dominion in the
lands comprised within their limits.”’??! The Court based this exception to the state
land power on the understanding at the founding: “The plan of the Convention
contemplated that States’ eminent domain power would yield to that of the Federal
Government so far as is necessary to the enjoyment of the powers conferred upon it
by the Constitution.”??? Logically, this refers to the superiority of federal power “as
respects foreign commerce, the waging of war, the making of treaties, defense of the
shores, and the like. In external affairs the United States became the sole and
exclusive spokesman for the Nation.”??3

State control of land law must yield only in very limited exceptions, most related
to the duties of national security. The Court recently decided Torres v. Texas
Department of Public Safety, in which the Court stated that “estate and property law
are areas ‘normally left to the States.””??* The Court cited United States v. Oregon,
noting, “[TThis Court rejected a State’s Tenth Amendment challenge to a federal law
providing that, when certain veterans die without heirs, their property distributes to
veterans’ facilities rather than escheating to the State.”??> The Court noted that the
Oregon decision predated “a broader view of state sovereignty under the Tenth
Amendment,” which the Court subsequently adopted, but that even with an expanded
view, the Court was careful to exclude the war power.??°

Notably, the Court indicated the fact that even an exclusive federal power would
not necessarily abrogate state sovereignty; such powers would make up a much

218. 594 U.S. 482, 487-90 (2021).

219. Id. at 500-01.

220. Id. at 487.

221. Id. at 502 (citing Cherokee Nation v. S. Kan. Ry. Co., 135 U.S. 641, 656 (1890)).

222. Id. (citing Kohl v. United States, 91 U.S. 367, 372 (1875)).

223. United States v. Texas, 339 U.S. 707, 717—-18 (1950).

224. 597 U.S. 580, 593 (2022) (citing United States v. Oregon, 366 U.S. 643, 648—49
(1961)).

225. Id

226. Id. (citing Nat’l League of Cities v. Usery, 426 U.S. 833, 854-55, n.18 (1976),
overruled on other grounds, Garcia v. S.A. Metro. Transit Auth., 469 U.S. 528 (1985)).
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shorter list.??” The Court cited Seminole Tribe, explaining, “Congress could not rely
on its Article I commerce powers to abrogate state sovereign immunity simply
because that power was exclusive.”??8

Democracy demands accountability: Property owners typically submit to local
taxation, zoning, and other regulations, thereby aligning property use with communal
needs.”?® However, large-scale landownership by noncitizens may distort these
mechanisms by placing vital resources under the control of entities unaccountable to
local voters.?*® This phenomenon can impede a state’s ability to ensure equitable
resource distribution and transparent governance.”*! As scholarship on property’s
role in structuring political power shows, real property is not merely an asset but also
a locus of political influence.?3> When that influence accrues to actors beyond the
electorate’s reach, the fundamental link between democratic decision-making and
the stewardship of land is weakened.???

The link between property, control, and sovereignty has long been recognized in
Anglo-American jurisprudence.?3* Under our federal system, states enjoy near-
plenary authority over land titles, transfers, and use, absent a clear federal statute or
treaty to the contrary.?®> This prerogative is vital for national security as well. By
regulating or restricting the extent of foreign land purchases, a state can minimize
risks such as espionage, sabotage, or undue influence—risks that have grown more
salient in a globalized economy.”’® Indeed, historical practice and modern

227. Id. at 595-96 (citing Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 72 (1996)).

228. Id.

229. See CAROL M. ROSE, PROPERTY AND PERSUASION: ESSAYS ON THE HISTORY, THEORY,
AND RHETORIC OF OWNERSHIP 15-19 (1994) (examining how property regimes shape
collective decision-making).

230. See generally JOSEPH WILLIAM SINGER, ENTITLEMENT: THE PARADOXES OF PROPERTY
(2000) (discussing how large property holdings affect local regulation and democratic
accountability).

231. See Michelle Wilde Anderson, The New Minimal Cities, 123 YALEL.J. 1118, 1167—
80 (2014) (implying that fiscal constraints and external ownership can erode the local
governance capacity of municipalities).

232. Cf Morris R. Cohen, Property and Sovereignty, 13 CORNELL L.Q. 8, 12-13 (1927)
(articulating classic description of property’s relationship to political authority).

233. See HANOCH DAGAN, PROPERTY: VALUES AND INSTITUTIONS 2—3 (2011) (arguing that
property rules reflect and influence fundamental social and political structures).

234. See John Locke, The Second Treatise of Civil Government and a Letter Concerning
Tolerance Ch. IX, § 124 (J.W. Gough ed., Basil Blackwell Oxford 1948) (linking the
protection of property to the core of political authority); James Madison, Property, in 14 The
Papers of James Madison 266, 266—68 (aligning governance and the securing of property to
citizens).

235. See Cedar Point Nursery v. Hassid, 594 U.S. 139, 155 (2021) (describing property
rights protected by the takings clause as “creatures of state law”); United States v. Bess, 357
U.S. 51, 57 (1958) (finding that while state law creates property interests, it cannot “prevent
the attachment of liens created by federal statutes”).

236. See, e.g., Shenv. Comm’r, Fla. Dep’t of Agric., 158 F.4th 1227, 1256 (11th Cir. 2025)
(“State officials, for example, submitted to the district court evidence showing the Chinese
government and Chinese foreign-principal investors combined owned nearly 580,000 acres of
agricultural land in the United States by the end of 2021. And according to these reports, that
rise in land ownership didn’t happen in a vacuum—it occurred alongside concerns the Chinese
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scholarship alike emphasize that a state’s ability to “patrol” its own real-property
markets helps preserve not only the local economy but also the broader integrity of
national defense.??’

Modern jurisprudence has, in some contexts, subjected classifications based on
citizenship to heightened scrutiny, often for good reason.?*® Yet the Supreme Court
has carved out distinct spheres—such as government functions, public employment,
and, historically, land ownership—where a rational basis test may suffice because
the classification directly implicates the core aspects of state sovereignty.?* This is
consistent with the principle that states retain fundamental control over property
within their borders—control deemed critical for their self-preservation and self-
government.”*® These considerations have led courts to balance the equal protection
interests of noncitizens against state prerogatives, often concluding that when
national security or democratic stability is at stake, the state may rationally draw
lines based on citizenship.?*!

Challenges to state statutes have illustrated the tension between the constitutional
mandate of equal protection and a state’s sovereign interest in preventing excessive
foreign control of its land base.?*> While plaintiffs often invoke the Supreme Court’s
modern cases, those precedents do not invariably compel strict scrutiny in every
instance of noncitizen-based regulation; rather, the Court has repeatedly recognized
that property law remains “a matter firmly within a State’s constitutional
prerogatives.”?* Given the long tradition of state statutes regulating or forbidding
noncitizen landownership, especially for national security reasons, courts can—and
likely will—reaffirm earlier holdings that place these measures within rational
bounds.?*

government was ‘working aggressively to undermine U[nited States] interests’ via traditional
espionage, agricultural land acquisition, cyber espionage and information warfare, and
harassment and blackmailing.”) (alteration in original).

237. Seeid.

238. See Graham v. Richardson, 403 U.S. 365, 371-72 (1971) (holding that classification
based on alienage triggered heightened scrutiny).

239. See Ambach v. Norwick, 441 U.S. 68, 75-76 (1979) (recognizing exceptions for core
governmental functions); see also Gerald L. Neuman, The Constitutional Requirement of
“Some Evidence,” 25 SAN DIEGO L. REV. 631, 636-641 (1988) (noting the Court’s history of
applying limited scrutiny in certain alienage cases in various contexts).

240. See Stephen A. Siegel, Understanding the Lochner Era: Lessons from the
Controversy over Railroad and Utility Rate Regulation, 70 VA. L. REv. 187, 214-32 (1984)
(linking property regulation to fundamental state police powers).

241. See Foley v. Connelie, 435 U.S. 291, 296 (1978) (treating citizenship distinctions
more leniently when they relate to central government responsibilities); see also Michael J.
Wishnie, Laboratories of Bigotry? Devolution of the Immigration Power, Equal Protection,
and Federalism, 76 N.Y.U. L. REv. 493, 507-09, 552-58, 538-39 (2001) (recognizing
narrower scrutiny where aliens’ classification relates to government’s essential functions).

242. See, e.g., Shen, 158 F.4th at 1239 (challenging Florida’s alien land law on equal
protection and other grounds).

243. Gregory v. Ashcroft, 501 U.S. 452, 463 (1991); see also ALEXANDER M. BICKEL, THE
SUPREME COURT AND THE IDEA OF PROGRESS 36-37 (1970) (observing how states historically
exercise broad leeway over core local issues).

244. See Porterfield v. Webb, 263 U.S. 225, 232-33 (1923) (applying rational basis
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Critics dismiss these statutes as “feudal relics,” but property law’s historical roots
illuminate a persistent logic: Sovereignty depends on the capacity to determine who
may accumulate and control real property.’* Safeguarding property from
unaccountable overseas influence is thus central to both effective governance and the
continuing vitality of republican institutions, which ultimately rest on the premise
that landownership remains answerable to the people’s will. By reaffirming
Terrace’s insights and continuing to give deference to states’ property-law decisions,
courts should and likely will uphold a constitutional architecture that ensures
democratic stability in a global era.?*6

CONCLUSION

The Terrace case specifically relied on the connections between national security,
territorial integrity, and sovereignty. The Court based its holding on the conclusion
that the “quality and allegiance of those who own, occupy and use” a state’s lands
“are matters of highest importance and affect the safety and power of the state
itself.”?*’ The holding of the Court—that state law applies in the absence of a treaty
to the contrary—recognizes the responsibility of the federal government for deciding
who is a friend and who is a foe.

Opponents of the Terrace case seem to assume that all animus is (or at least should
be) unconstitutional; such sentiments might be reasonable in an enduring world
peace. But we live in the reality of consistent and ongoing threats to stable
democracies, as the war in Ukraine demonstrates daily. International law similarly
reflects this understanding of not only the tie between citizenship and sovereignty,
but also the direct tie to property. Restrictions on noncitizen land ownership are
entirely permissible under international law, and, in fact, such restrictions are
commonplace in countries across the world.?*®

Recent challenges to newly enacted noncitizen land laws underscore the urgent
need for courts to reaffirm the states’ broad authority to regulate foreign ownership
of real property. Critics of these statutes often argue that noncitizen-based
distinctions violate equal protection principles or improperly intrude upon federal
prerogatives. Yet these challenges neglect both the constitutional allocation of
property law to the states and the deep historical ties between property control,
sovereignty, and the safeguarding of democratic institutions.?* Just as the Terrace
Court recognized that unfettered foreign ownership risked eroding local self-

standard to alien land restriction).

245. See Allison Brownell Tirres, Ownership without Citizenship: The Creation of
Noncitizen Property Rights, 19 MICH. J. RACE & L. 1, 14-16 (2013) (critically discussing the
label “feudal relic” but acknowledging the resilience of alien land laws).

246. See Webb v. O’Brien, 263 U.S. 313, 321-22 (1923) (confirming the state’s power to
forbid ineligible aliens from controlling agricultural land); ¢f- Joseph Fishkin & William E.
Forbath, The Anti-Oligarchy Constitution, 94 B.U. L. REV. 669, 683-89 (2014) (discussing
how property regulation can underpin democratic equality).

247. Terrace v. Thompson, 263 U.S. 197, 221 (1923).

248. Bell & Savage, supra note 53, at 682.

249. See RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DoMAIN 8-12 (1985) (discussing the structural ties between property rights and governance).
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governance, modern courts must acknowledge that extensive foreign consolidation
of land can destabilize the very foundations of democracy.
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